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LITIGATION IN MUNICIPAL MATTERS IN NEW YORK. 


In a late number we gave some account of the civil dis- 
cord in New York, and we now continue the narrative. 


The Metropolitan Police Acts having been finally de- 
clared by the court of last resort to be constitutional, upon 
grounds which substantially affirmed the decision of the 
Supreme Court, the strife upon this subject was transferred 
from the courts to the office of the police commissioners, 
where we shall leave it. Another most fruitful litigation 
sprang up on the appointment of Street Commissioner, 
and claimed a large share of public attention, from the 
zeal and even acrimony with which it was prosecuted, 
and from the remarkable conflicts of judicial opinion and 
jurisdiction which it evolved. Passing over very rapidly 
the ground covered by our former article, we will give our 
readers a summary view of the litigation on this subject. 
Comment on the statement will be unnecessary. 

It will be recollected that one Taylor was elected Street 
Commnissioner in November, 1855, for three years, and died 
in June, 1857. ‘The Governor appointed Conover; and 
the Mayor and Aldermen subsequently appointed Devlin, 
to fill the vacancy. The former took possession of the 
office, but was soon afterwards forcibly ejected to make 
place for the latter. Conover claiming to be the officer, 
brought a petition, under a summary process authorized by 
statute, for the delivery of the books and papers to him, 
and Mr. Justice Peabody, of the Supreme Court, before 
whom the proceeding was taken, on the 10th of July, de- 
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cided that he was entitled to them as officer de facto, and 
that in that summary proceeding he could not inquire into 
the title to the office. And he made an order that Conover 
was entitled to the books and papers sought. 

Already on the 27th of June, a suit had been brought by 
the city in the Supreme Court, in which, on affidavit, stating 
among other things, that the city owned the books and 
papers appertaining to the office, they having been bought 
and paid for with its funds, and that Conover threatened 
and was attempting to get possession of them without the 
consent of the city, an injunction was allowed by Mr. 
Justice Roosevelt restraining all efforts by him to get 
possession of them. 

When on the 10th of July, Judge Peabody was about to 
make the warrants, required by the statute under which he 
was acting, for the arrest of Devlin and the production of 
the books, this injunction was urged by counsel for Dev- 
lin, as a reason why the court should refrain from making 
them, and a discussion on the subject between counsel fol- 
lowed. While this discussion was in progress, an applica- 
tion was made ex parte to Judge Davies, for a writ of 
Certiorari, to remove the proceedings from before Judge 
Peabody to the Supreme Court at general term. The writ 
was allowed and immediately served on Judge Peabody, 
and the argument then in progress as to the effect of the 
injunction was extended to and made to embrace the cer- 
tiorari also, and the effect of them both was discussed at 
large by the eminent counsel in the case. 

On the 13th the court met, and Mr. Justice Roosevelt 
announced his decision to dissolve the injunction, upon 
the ground that a continuance of it might have the effect 
to oust Conover temporarily from the exercise of the 
functions of the office by preventing access to the books 
and papers; that the previous determination of Judge 
Peabody, an officer of co-equal powers, though nominally 
between other parties, should be treated as almost, if not 
altogether, conclusive; that the title to the office could 
not legally be tried in that action; that for that purpose 
the State must be a party and the proceeding must be by 
quo warranto; and that the regular process for reviewing 
the possessory question, and staying proceedings in the in- 
terim, was by a writ of certiorari, returnable before the 
general term of three judges. See 5 Abbott, 171. At the 
close of the decision by Judge Roosevelt, an extended 
argument of two days was had before Judge Peabody, on 
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the question whether the certiorari operated as a stay of 
proceedings. And his Honor decided, that the issuing of 
the warrants, after he had decided the applicant was en- 
titled to them, was a ministerial and not a judicial act. 
That the writ being served after his decision, and before 
issuing the warrants suspended his powers at that point; 
that an order made by Judge Davies after the allowance 
of the writ by him, to the effect that it should not be 
deemed to operate as a stay, could not modify its operation, 
which of necessity must be a stay. See 5 Abbott, 182, 
and 14 Howard Pr. Rep. 348. “At the close of this 
decision, Judge Davies being on the bench during the an- 
nouncement of it, the argument of a motion before him to 
supersede the certiorari was commenced, and continued 
through the day and until evening. On that argument 
Mr. Charles O’Conor appeared with Mr. Brady for Devlin. 

The decision of this motion was announced the next 
morning at the opening of the court, that the certiorari be 
superseded ; and an order was made, and a writ of super- 
sedeas issued, and duly served on Judge Peabody as he 
came to the court-house on that day. See 5 Abbott, 194. 

It proceeds on the ground that it was prematurely is- 
sued; that proceedings of this kind being summary in 
their nature ought not to be interrupted while they are 
incomplete ; that though not bound by the decision of 
Judge Peabody as res adjudicata, he concurred in the 
opinion of Mr. Justice Roosevelt, that he was bound to 
respect it as a controlling consideration in a matter ad- 
dressed to his judicial discretion. 

The same day, at 12 o’clock, being the hour to which 
the proceedings before Judge Peabody had been adjourned, 
the application for the warrants was renewed, and they were 
issued. On the one against the person, Devlin was com- 
mitted to jail, and on the other the books were seized, and 
some of them were brought before Judge Peabody. As 
soon as the warrants were out of the judge’s hands, Mr. 
Brady, with some respectful but unimportant remark to 
the judge, such as, “inasmuch as your Honor’s connection 
with the warrants has ceased,” or something of the kind, 
arose, and stepping forward, handed to Mr. Conover a 
— which he explained was an injunction from Judge 

ngraham of the common pleas, restraining him from 
all efforts to get possession of the books and papers. 
The officers in the meantime had left the room with the 
warrants, and Farrington, the officer who took the warrant 
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for the books, had gone to the office of the street commission- 
er and taken possession of them. As soon as Devlin was 
removed from the office by the sheriff, Conover moved into 
it’ and resuraed possession, and in ten, and perhaps in five 
minutes after the warrants were signed, these subsequent 
acts were accomplished. ‘The proceeding before Judge 
Peabody was then adjourned. 

July 20. A writ of habeas corpus was procured by Dev- 
lin, from Judge Ingraham of the common pleas. On the 
motion for his discharge, Mr. O’Conor appeared with Mr. 
Brady, and Mr. Noyes with Mr. Field. The argument 
lasted through several days, and was characterized by 
great ability and zeal, and with some of the counsel by 
great acrimony. 

August 5. The judge discharged Devlin, and on the 
ground of the want of jurisdiction by Judge Peabody, be- 
cause the petition of Conover by which the proceedings 
before him was initiated was insufficient to confer it. 

He then decided that Judge Peabody erred in entertain- 
ing the application, because Devlin claimed the office with 
color of title, (in his judgment) at least as good as that of 
Conover; also because he adjudged Conover to be the 
successor to the office without deciding fundamentally 
upon his title to it; that in order to be such successor, 
Conover must have been legally appointed to the office, 
and not merely in the office with appearance of title; 
that Conover having stated in his petition to Judge Pea- 
body that he was street commissioner by virtue of an ap- 
pointment by the Governor, the question whether he stated 
a title and therefore whether the statement gave Judge 
Peabody jurisdiction, depended on the validity of the ap- 
pointment by the Governor. His Honor then proceeded 
to consider the constitutional and legal questions involved 
in the merits of the controversy, at considerable length, 
arguing that the appointment by the Governor was illegal, 
and concluded as follows : 

“ | have, in the examination of these questions, come to 
the conclusion that the proceeding under which the prisoner 
was committed was not one in which the officer had juris- 
diction, because the person claiming the office showed 
upon the face of his papers that his appointment being by 
the Governor was unauthorized, and conferred upon him 
no authority to take or hold the office, and because he 
sought on the face of his complaint to take such books and 
papers from another who claimed to hold the office by a 
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better title than himself; that as the title of the claimant 
to the office cannot be tried and adjudicated in such a pro- 
ceeding, the legislature ‘never intended that it should be 
used except in a case of a clear and undisputed appoint- 
ment or election, and that as these facts appear upon the 
complaint submitted to Mr. Justice Peabody, for the pur- 
pose of giving the jurisdiction necessary to maintain this 
proceeding they show the application to be made by a 
person having no right to institute it, and therefore con- 
ferred no jurisdiction.” 

As soon as this motion was decided, a motion was made 
for an attachment against Conover, to punish him as for 
contempt for disobedience of the injunction from the com- 
mon pleas. On this some very nice questions of fact 
arose, and a reference was ordered to take testimony. 
This reference was in progress several days, and the evi- 
dence reported to the court occupies one hundred and ten 
printed pages. The aflidavits also are voluminous, and 
some very nice differences appear as to what occurred at 
the time of the service of the injunction and for one min- 
ute preceding, and perhaps five minutes after it. The 
relative dates of several occurrences in that six minutes 
are left in doubt, after the testimony of probably fifty wit- 
nesses then present, and seeing every act, has been taken, 
notwithstanding the court room was quiet, and perfect or- 
der maintained throughout the trial. 

August 15. The court (Judge Ingraham) decided that 
Conover allowed the officer Farrington to remove some of 
the books in execution of the order of Judge Peabody after 
the service of the injunction on him; that Conover himself 
entered the rooms occupied as the office of street commis- 
sioner in which the books, &c. were, and took possession of 
them; and in so doing, though he abstained from intermed- 
dling with or touching the books and papers referred to, he 
was guilty of a violation of the injunction, and that unless 
within two days he should restore the books removed, 
and abandon his control over the others by vacating the 
rooms, an attachment should issue. See 5 Abbott, 244. 
At the same time with this decision, the same learned 
judge decided to continue the injunction which had been 
granted on the application of the city, and on the ground 
that the books and papers to which it related were the 
property of the city, which had procured them and fur- 
nished them to the office. 

He says: “ The property is averred to be the exclusive 


46* 


r3 _ 
menos ES 2 
a a 

















































546 = Litigation in Municipal Matters in New York. 


property of the plaintiffs, and this is not denied, other than 
by an allegation of the defendant that he is advised and 
believes that the books, &c. are not the exclusive property of 
the plaintiffs, but are public records, which the plaintiffs 
have no right to take from the custody of the street com- 
missioner. The defendant also asserts the right to the 
office, and he denies any right on the part of Devlin to exe- 
cute the duties of the office. I am bound, on these papers, 
to assume that the books are the property of the plaintiffs. 
He also says, that Conover is not, in his judgment, street 
commissioner. ‘That the property is of peculiar value, and 
the damages plaintiffs might sustain by the loss or de- 
privation of it would be such as would not be compensated 
by damages to be recovered at law. And he distinguished 
the case from those before Judges Peabody and Roosevelt. 
But, at the same time, an injunction which had been 
granted against Mr. Field, on the allegation that he had 
advised disobedience of a former injunction, was dissolved, 
on the ground that,as Mr. Field’s participation in the 
matter had only been in character of counsel, it was not 
proper that the injunction should be continued. This 
case is reported in 5 Abbott, 252. The city throughout 
these proceedings was represented by Mr. Busteed and Mr. 
Sickles. 

July 14. A resolution was pending before the commen 
council, to place the books and papers in controversy in the 
hands of the corporation counsel, to be kept by him, and in- 
structing him to allow Devlin to use them. This seemed 
designed to defeat the proceeding then in progress before 
Judge Peabody; and Conover at that time commenced a 
suit in the supreme court, stating among other things his 
title to the office and the books, the pendency of the 
resolution, and the proceeding before Judge Peabody, and 
procured an injunction, restraining the city authorities 
from doing that or any other act to defeat the proceeding 
before Judge Peabody. He afterwards filed a supple- 
mental complaint in this and commenced in the same court 
(Supreme) another suit, making parties all the officers who 
had possession of the controverted books and papers, praying 
judgment that Judge Peabody’s warrant be executed, and 
the city restrained from proceeding in the common pleas, 
and otherwise interfering, stating also, the acts and threats 
of Devlin, and praying that he might be enjoined from 
acting as street commissioner until his right should be 
established by judicial decision. 
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The injunction asked, was granted, and an order was 
made to show cause why it should not be continued. 

The motions that these injunctions be made permanent, 
were made in the Supreme Court, before Judge Peabody, by 
the same eminent counsel, and there decided on the 23d 
of October, the court ordering the injunctions as prayed, 
and restraining all further proceedings by the city in the 
suits in the court of common pleas. 

The judge at the close of an elaborate opinion, sums up 
his conclusions in the following language : 

“J. That the right to those books and papers as to the 
parties hereto, Devlin and Conover, is, by virtue of the 
decision in the statutory proceeding between them, res ad- 
judicata, and that they are concluded thereby. 

II. That as to the city, it has rights to them, but that 
those rights are chiefly for the purposes and uses of the 
oflice to which they have been dedicated by it. 

III. That as to all the rights the city has on that ground, 
it was represented by the officer in that proceeding, and as 
to them it was bound by the decision therein as a privy. 

IV. That as to the rights of the city, other than those it 
has through the office (if it have any others), they are en- 
tirely subject to those of the office, and are only the resi- 
duum, or what remains after all the purposes of the oflice 
for which they are or may be servicable have been an- 
swered. . 

V. That as to those rights, which, at most, are rights to 
them as articles of merchandise, and not for their contents 
or value, as connected with the purposes of the office, they 
being subordinate to the rights of the office, constitute the 
basis of no legal claim against the officer, and particularly 
of none to an adverse possession of them, or to a restraint 
of the use of them by him, and therefore constitute no 
reason against the granting of the motion for an injunction 
in this case. 

VI. As to the course of litigation on this subject, that 
the court having possession of the case — its powers being 
adequate to the administration of complete justice in the 
premises — should retain its jurisdiction, and confine the 
litigation to that forum. 

VIL. That efforts by either party (and particularly by 
the party invoking the aid of the court first in possession 
of the case) to divert the litigation to another court, should 
be restrained, and that for that purpose an injunction is the 
usual and proper remedy. 
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VIII. That it is most especially the duty of the court, 
not to permit a transition from it to another court by such 
a party after an adverse decision on his claim in the court 
to which resort is first had by him. 

IX. That the practice in courts of equity, of confining 
litigation on a subject to the court in which it originates, 
is of peculiar value in this case; that it seems to be neces- 
sary to a consistent, orderly, and effectual administration 
of justice ; and especially so to that desideratum in all cases 
like this, a speedy termination of controversy. 

X. That the propriety of the remedy in a case of this 
kind is not affected by the fact that the court secondly ac- 
quiring jurisdiction of the matter has equity as well as 
common-law powers. 

The injunction asked, therefore, must be granted ; but no 
sufficient ground for the appointment of a receiver, seems 
to be shown, or will arise from the injunction now ordered, 
and that part of the motion must be denied.” 

In a few days thereafter, the rest of the books and 
papers were brought before Judge Peabody, under the 
statutory proceeding before him, and were, pursuant to 
his decision of July 10th, delivered to Conover, who is still 
in possession of them. Since that time it is understood, 
that there has been a cessation of this kind of hostilities 
on the part of the city, and that Devlin has commenced 
the proper suit for trying the title to the office by quo war- 
ranto. 

What proper motive can have animated the city, or 
rather its officials who have conducted the warfare, it is 
difficult to imagine, but public rumor attributes it in a great 
measure to the evil counsels of the late mayor. With what 
measure of truth we are not informed. The examples of 
resistance to law in the case of the police bill by the 
mayor, and of evasion of it in the case of street commis- 
ioner by the city will long be remembered, we may well 
hope, however, not to be imitated. 
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Farmers aNnD Mecuanics Bank or Kent County, Mary- 
LAND, Vv. Butcuers aNnp Drovers’ Bank. 










The holder of a bank check, certified by the teller to be good, is entitled 
to recover the amount thereof from the bank, upon proof that the teller 
was in the habit of certifying such checks, with the knowledge of the 
officers of the bank; although in the particular case there were no 
funds, and although the teller had no authority to certify checks unless 
they were in fact good. 













Se.ven, J.— The jury in this case have found upon suffi- 
cient evidence and under proper instructions from the 
court, that the plaintiffs were holding for value, the checks 
in question. Each of these checks, if duly certified, im- 
poses upon the bank an obligation to retain the amount 
for which the check is drawn, and which by the certificate 
it admits it has in hand to the credit of the drawer, to 
meet the check when presented, and to pay the same to the 
holder on demand. This obligation is substantially the 
same assumed by the acceptor of an ordinary bill of ex- 
change, and the certificate in this case, if authorized, may, 
with propriety, be regarded as virtual acceptances of bills, 
and the bank as liable, if at all, as acceptor. 

The first ground upon which this liability is resisted, is 
based not upon any want of authority in the particular agent 
by whom the checks were certified, but upon a want of 
power in the bank to bind itself by the contract sought to ve 
be enforced. It is insisted that the bank was not author- 
ized by its charter to engage in transactions purely ficti- 
tious, having no connection with its legitimate business, 
or to pledge its credit for the mere accommodation of third 
persons. 

The defendant is a banking corporation, organized under iy 
the general banking law of this State; and it is, I think, 
a sound position that such a corporation exceeds its 
powers when it becomes the mere surety for another, 
upon a contract in which it has no interest, or lends its 
credit in any form for the exclusive benefit of other parties. 
Such a contract is u/tra vires, and cannot be enforced 
against the bank by any person cognizant of the facts. 
But it by no means follows, when the unauthorized con- 
tract isin the form of a negotiable instrument, that the 
bank can avail itself of the defence, as against one who, 
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Without notice, has become the holder of the paper for 
value. This question appears to have arisen in the case 
of Story v. The American Life Insurance Company, 11 
Paige, 635, and the decision of the court upon the point 
is thus stated by the reporter: “ A negotiable security of 


a corporation which upon its face appears to have been ; 
duly issued by such corporation, and in conformity with 
the provisions of its charter, is valid in the hands of a ‘ 


bond fide holder thereof, without notice, although such 
security was in part issued for a purpose, and at a place 
not authorized by the charter of the corporation, and in 
violation of the laws of the State when it was actually 
issued.” 

There is a dictum of the Chancellor to the same effect 
in the case of Safford v. Wickoff, 4 Hill, 442, when the 
defence set up was, that the act of the bank in issuing the 
bill upon which the action was brought was ultra vires. 
The Chancellor then says: “ A bill, or any other negoti- 
able security, which is not upon its face illegal and un- 
authorized, is valid in the hands of a bond fide holder 
Without notice, who has paid a valuable consideration 
therefor, except in those cases in which the security is made 
void by statute.” So inthe case of the Genesee Bank v. The 
Patchin Bank, 3 Kern. 309, recently decided by this court, 
a similar doctrine is distinctly asserted by Denio, J., al- 
though the point was not passed upon by the court. 

[have no hesitation in concurring with these learned 
judges in the principles thus asserted,and am not aware 
that a contrary opinion has ever been judicially expressed. 
A citizen who deals directly with a corporation, or who 
takes its negotiable paper, is presumed to know the extent 
of its corporate power. But when the paper is upon its 
face, in all respects such as the corporation has authority 4 
to issue, and its only defect consists in some extrinsic 
fact, such as the purpose or object for which it was issued, 
to hold that the person taking the paper must inquire as 
to such extraneous facts, of the existence of which he is 
in no way apprized, would obviously conflict with the 
whole policy of the law in regard to negotiable paper. 
I pass, therefore, to the consideration of that branch of 
the defence which rests upon this want of authority in 
Peck, the teller, to bind the bank. 

In the case of Mussey v. Eagle Bank, 9 Met. 306, the 
supreme court of Massachusetts held not only that such a 
teller had no original inherent power to certify checks, but 
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that a general custom to that eflect among banks would con- 
flict with the public interests, and would be bad. I am not 
entirely satisfied with the reasoning of the court in that case. 
The act of certifying a check, is simply answering the sup- 
posed inquiry of one about to take the check, whether the 
bank has funds of the drawer to meet it; and no other offi- 
cer or agent of the bank would seem to be so competent to 
give the answer as the paying teller. His duties impose 
upon him the necessity of knowing the state of every 
depositor’s account. He is charged with all he pays out, 
and if he pays a check without funds in hand, he is re- 
sponsible to the bank for the amount. His knowledge 
exceeds that of the book-keeper, because, to the informa- 
tion obtained from the latter he adds a knowledge whether 
any deposits have been made or checks paid, since the 
last entry in the books. No doubt the cashier, by virtue 
of his general powers, and his presumed knowledge of all 
the affairs of the bank, would be competent to answer the 
question, but he could only do so by first inquiring of the 
book-keeper and teller. Why should the applicant be 
compelled to seek information through this circuitous 
channel, instead of going directly to the ultimate source 
of knowledge on the subject. The teller is put in the place 
of the cashier, to perform a portion of his duties. His 
appointment is virtually a-division of the office of cashier; 
and that branch of the office which the teller fills, embraces 
those duties which particularly require a knowledge of the 
state of the accounts of the depositors. Why, then, should 
he not be the organ of communication on that subject ? 

But it is unnecessary in the present case to decide this 
question, as it clearly appears not only that the teller, Peck, 
was in the habit of certifying the checks of customers, with 
the knowledge of the officers of the bank; but that he was 
furnished with a book for the express purpose of keeping 
a memorandum of such checks. His authority to certify 
therefore ina proper case cannot he disputed. But it is 
insisted that his power extended only to cases where the 
bank had funds in hand; he having been expressly pro- 
hibited from certifying in the absence of funds; and hence 
that the bank is not bound. 

It may be doubted whether such a prohibition adds 
anything to the restrictions which would otherwise exist 
upon the powers of the agent. A teller acting under a 
general power to certify checks would be guilty ofan excess 
of authority and a clear violation of duty, if he certified 
without funds. 
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The powers of the cashier himself, or other principal 
financial officer of the bank, would no doubt be subject to 
the same limitation. To certify a check when the bank 
has no funds to meet it, is to make a false representation, 
and neither the incidental power of the cashier, nor a gen- 
eral power conferred upon any other officer, could be con- 
strued to authorize that. Hence, if a bank is holden in 
any case upon a,certificate of its cashier, that a check is 
good, when it has no funds of the drawer, it is not because 
the cashier is deemed authorized to make such a certificate, 
but because the bank is bound by his representation not- 
withstanding it is false and unauthorized. 

It would seem, therefore, that the defence, insisted upon 
here, would have been equally available, if the checks in 
question had been certified by the cashier himself. It 
might then have been urged with truth, that the cashier 
had violated his duty, and exceeded the proper limit of his 
powers in making the certificate, and if the argument be 
sound that the principal is in no case bound, unless the 
act of the agent is within the powers either actually or 
apparently conferred upon him, the bank would not be 
holden in sucha case. It is no more within the apparent 
power of a cashier to certify that the bank has funds, when 
it has none, than it is within that of a teller expressly 
authorized to certify only when the bank has funds. 

Every person would be bound to take notice of the 
limitation imposed by law upon the powers of the cashier, 
or other general agents, no less than of that which is in 
terms imposed upon the powers of the teller as special 
agent. Hence, it cannot be pretended that a person who 
should take, and pay value for a check, with knowledge 
that the bank had no funds of the drawer to meet it, would 
acquire any valid claim against the bank, although such 
check was certified by the cashier himself. He would be 
presumed to know that it was contrary to the duty of the 
cashier to certify without funds, and this knowledge would 
have the same effect as that which every one who should 
take a check certified by the teller, would be presumed to 
have of any express restriction upon his powers. 

It will be seen that if these views are correct, the 
present case does not turn in any degree upon the rules 
applicable to special agencies, but that the question would 
have been precisely the same, if the check had been 
certified by the cashier or other principal financial officer 
of the bank. As they may, however, perhaps admit of 
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doubt, I shall treat the case as one of an agency specially 
restricted, and shall simply inquire whether a bond fide 
holder for value of a negotiable check, certified by a special 
agent whose authority is limited to cases where the bank 
has funds of the drawer in hand, can enforce payment of 
the check, provided the bank has no such funds. 

This is a complex question, depending partly upon the 
law of principal and agent, and partly upon that of nego- 
tiable or commercial paper. ‘The defence assumes that 
principals are bound only by the authorized acts of their 
agents, and admits of no qualification of this general rule, 
except where the agent has been apparently clothed with 
an authority beyond that actually conferred. But this 
proposition is too broad to be sustained. Principals have 
been repeatedly held responsible for the false representa- 
tions of their agents, not on the ground that the agents 
had any authority, either real or apparent, to make such 
representation, but for reasons entirely different. In Hern v. 
Nichols, 1 Salk. 289, the leading case on the subject, 
where an agent, authorized to sell a quantity of silk, had 
made certain fraudulent representations, by which the 
purchaser was deceived, the principal was held liable. 
Lord Holt then said: “Seeing somebody must be a loser 
by this deceit, it is more reason that he that employs and 
puts confidence in the deceiver should be a loser, than a 
stranger.” ‘The principle of this case has never, I think, 
been overruled ; but, on the contrary, has been repeatedly 
approved and confirmed. It will be found directly appli- 
cable to the present case. The certificate of the teller is 
a positive representation that the bank has funds to meet 
the check. If that representation is false, who ought to 
bear the loss ? 

The reasoning of Lord Holt applies here with peculiar 
force. ‘The bank selects its teller, and places him in a 
position of great responsibility. The trust and confidence 
thus reposed in him by the bank leads others to confide in 
his integrity. Persons having no voice in his selection are 
obliged to deal with the bank through him. If, therefore, 
while acting.in the business of the bank, and within the 
scope of his employment, so far as is known or can be seen 
by the party dealing with him, he is guilty of misrepresenta- 
tion, ought not the bank to be responsible? It is worthy of 
consideration that the fact misrepresented in this case is 
not only one peculiarly within the knowledge of the agent, 
but one with which he is made acquainted by means of 
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the position in which he is placed by the bank, and which 
it is his especial province and duty to know, and which 
could scarcely be definitely ascertained except by applica- 
tion to him. ‘These circumstances would seem to bring 
the case decidedly within the principles adopted in Hern v. 
Nichols, and in the subsequent decisions based upon that 
case. 

This conclusion is in no respect in conflict with that 
doctrine of the law of agency which makes it the duty of 
all persons dealing with a special agent, to ascertain the 
extent of his powers. It is conceded that every one taking 
the checks in question would be presumed to know that 
the teller had no authority to certify without funds. But 
this knowledge alone would not apprize him that the cer- 
tificate was defective and unauthorized. ‘'T'o discover that, 
he must not only have notice of the limitations upon the 
powers of the teller, but of the extrinsic fact that the bank 
had no funds; and as to this extrinsic fact, which he 
cannot justly be presumed to know, he may act upon the 
representation of the agent. ‘There is a plain distinction 
between the terms of a power and facts entirely extraneous 
upon which the right to exercise the authority conferred 
may depend. One who deals with an agent has no right 
to confide in the representation of the agent as to the extent 
of his powers. If, therefore, a person knowing that the 
bank has no funds of the drawer should take a certified 
check upon the representation of the cashier or other officer 
by whom the certificate was made, that he was authorized 
to certify without funds, the bank would not be liable. 
But in regard to the extrinsic fact, whether the bank has 
funds or not, the case is different. That is a fact which a 
stranger who takes a check certified by the teller, cannot 
be supposed to have any means of knowing. Were he , 
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held bound to ascertain it,the teller would be the most 
direct and reliable source of knowledge, and he already has 
his written representation upon the face of the check. If, 
therefore, one who deals with an agent can be permitted 
to rely upon the representation of the agent as to the ex- 
istence of a fact, and to hold the principal responsible in 
case the representation is false, this would seem to be such 
a case. 

It is, I think, a sound rule, that where the party dealing 
with an agent has ascertained that the act of the agent 
corresponds, in every particular in regard to which such 
party has, or is presumed to have, any knowledge, with the 
terms‘of the power, he may take the representation of the 
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agent as to any extrinsic fact which rests peculiarly within 
the knowledge of the agent, and which cannot be ascer- 
tained by a comparison of the power with the act done 
under it. The familiar case of the giving of a negotiable 
partnership note, by one of the partners, for his own indi- 
vidual benefit, affords an apt illustration of this rule. Each 


‘of the partners is the agent of the partnership, as to all 


matters within the scope of the partnership business, and can 
bind the firm by making, indorsing, and accepting bills and 
notes in such business. But he has no more authority 
than a mere stranger to execute such paper in his own 
business, or for the accommodation of others. If he gives 
the partnership note or acceptance for his own debt, it is 
void in the hands of any party having knowledge of the 
consideration for which it is given; but when negotiated 
toa bond fide holder, the firm is precluded from questioning 
the authority of that partner, and is effectually bound. The 
cases in this State by which this doctrine is illustrated and 
established are numerous and uniform. Livingston v. 
Hastie, 2 Cai. 276; Landsing v. Gaine, 1 John. 300; 
Lantry v. Barr, 1 Wend. 529; Williams v. Walbridge, 3 Id. 
415; Boyd v. Plumb, 7 Id. 319; Gansvoort v. Williams, 14 
Id, 133; Joice v. Williams, Id. 141; Wilson v. Williams, 
Id. 146; Stall v. Catskill Bank, 15 Id. 367, 18 Id. 766, 8. C. 

It will be found difficult to distinguish these cases in 
principle from that now before the court. Every person 
taking the negotiable note or acceptance of a partnership, 
executed by one of the partners, in the name of the firm, 
is bound to know the extent of the partner’s authority to 
bind the firm, but this obligation does not extend to the 
consideration for which the note or acceptance was given. 
If given for the private debt of one of the partners, or for 
the accommodation of third persons, all the cases agree that 
the burden of proving the holder’s knowledge of that fact 
rests upon the partnership. That the execution is by an 
agent is apparent upon the face of the paper in such cases, 
as in that of a certified check, because a partnership can 
only act in its partnership’s name through agents. 

The argument resorted to here, therefore, that parties 
are only bound by the authorized acts of their agents, and 
that paper issued by an agent without authority is no more 
obligatory upon the principal than if it had been forged, 
is just as applicable to partnership notes given by a partner 
for his individual debt, as to these certified checks. ‘The 
question is nat in such cases, whether the principal is 
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bound by the unauthorized act of the agent; but whether 
he is estopped by the representation of the agent from dis- 
puting facts which show that the act was authorized. 
There is no analogy between these partnership cases, or the 
case before the court and cases where the paper is forged. 
The fact of the agency, and the trust and confidence 
reposed by the principal in the agent, creates a broad line 
of distinction between them; and it is this trust and con- 
fidence which constitutes the foundation of the liability, 
and which justifies the party dealing with the agent in 
relying upon his representation in respect to facts especially 
within the agent’s knowledge. The giving of a note in 
the partnership’s name by one of the partners, is a virtual 
representation that it is given in the partnership business, 
and, if negotiable, this representation is deemed-in law to 
have been made to every subsequent bond fide holder of the 
note. The State of Illinois v. Delafield, 8 Paige, 527, 5. C. 
in error, 2 Hill, 159, is another illustration of the same 
principle. An agent of that State was authorized to 
dispose of certain bonds, but was not to sell them below par, 
or on credit. He sold these to Delafield on time, and ata 
sacrifice. The State filed a bill against Delafield for 
relief, and applied to the court of chancery for an injune- 
tion to restrain the defendant from negotiating the bonds, 
on the ground that if negotiated the State would be liable 
to pay them. ‘The defendant’s counsel insisted, that if the 
bonds were void in the hands of Delafield, they would be 
equally so in the hands of any person to whom he might 
transfer them. The Chancellor, nevertheless, granted the 
injunction, saying, that if the securities should pass 
into the hands of a bond fide holder, the State would be 
equitably and legally bound to pay them. On appeal to 
the court for the correction of errors, the decision of the 
Chancellor was affirmed by a nearly unanimous vote. 

It would be difficult, I think, to discover any valid dis- 
tinction in principle, between this case and the one we are 
considering; the purchaser of the bonds from Delafield, 
would, equally with Delafield himself, be presumed to know 
the limits of the authority conferred upon the agent, but 
it would have been held, that he would not be bound to 
inquire as to the extrinsic facts attending the sale or nego- 
tiation of the bonds. 

The principle is well stated in the following proposition, 
submitted to, and approved by the court, in the case of 
North River Bank v. Aymar, 3 Hill, 262: “ Whenever the 
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very act of the agent is authorized by the terms of the 
power, that is, whenever by comparing the act done by the 
agent with the words of the power, the act is in itself 
warranted by the terms used, such act is binding on the 
constituent, as to all persons dealing in good faith with the 
agent. Such persons are not bound to inquire into the 
facts aliunde ; the apparent authority is the real authority.” 

The opinion of Mr. Justice Nelson, who dissented 
from the majority of the court in this case, cannot be 
reconciled with the principle maintained by the same judge, 
in the case of Boyd v. Flumb, and Gansvoort v. Williams, so 
far as the cases are strictly parrallel. In that of Aymar, the 
power of the attorney was limited to the giving of notes, 
for the use of the principal; in the others, the authority of 
the partner was limited to the execution of paper, for the 
use and benefit of the partnership; in both, the plaintiffs 
were regarded by the judge as equally cognizant of the 
limitations of the power: and yet in the case of Boyd v. 
Plumb, and Gansvoort v. Williams, he held that the burden 
rested upon the defendants, to prove notice to the plaintiff, 
that the paper was not given in the business of the part- 
nership; while in the case of Aymar, he held that the 
plaintiffs were presumed to know that the notes were not 
given for the benefit of the principal, and that the burden 
of proving the contrary rested upon them. ‘These two 
positions are diametrically opposed, and cannot be made 
to harmonize ; that taken in Boyd v. Plumb, and Gunsvoort 
v. Williams, accords with many other cases in this State, 
and with all the English cases on the subject. 

It is true that the decision in the case of the North River 
Bank v. Aymar, was reversed in the court of errors; but 
the opinions pronounced in that court have never been 
published, and consequently the views thus expressed upon 
the point in question are unknown. Under these circum- 
stances, the principal reason against the reconsideration of 
a question, which has been passed upon by the court of 
last resort, viz: that the public needs a fixed and definite 
rule upon which it can rely in the transaction of business, 
loses most of its force. The opinion of the supreme court, 
which is published at large in the reports, is more likely 
to be taken as the rule than that of the court of errors, to 
which attention is rarely directed. The question, therefore, 
should, I think, be considered as still open for examination ; 
and I have little hesitation in holding that it was properly 
decided by the supreme court. 
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It is supposed that the case of Atwood v. Mannings, 
1 Barn. & Cres. 278, and Alexander v. Mc Kensie,6 Wen. 
Gr. & 8S. 166, are in conflict with the doctrine here ad- 
vanced. But upon a careful scrutiny of the first of these 
cases, it will be seen, that if the point we are examining 
was involved, it received no consideration from the court. 
The general principle laid down in that case is in perfect 
accordance with the views here expressed. It is, simply, 
that where an agent accepts a bill, in a form which imports 
that he acts by virtue ofa special power, any person taking 
the bill is bound to inquire into and is chargeable with 
knowledge of the terms of the power. This is not denied, 
but the question is, after inquiring into the terms of the 
power, and ascertaining, so far as can be done by com- 
parison, that the act of the agent is within the power, he is 
chargeable without proof and with a knowledge of extrinsic 
facts, which show the act to be unauthorized. 

This question, which is the only one which arises here, 
was not decided or even adverted to in Atwood v. Manning's. 
The report of that case shows that the plaintiffs neglect- 
ed even to call for the production of the power, to which 
they were expressly referred by the terms of acceptance, 
and for this culpable negligence they are held responsible 
by the court. Bailey, Js says: “ A person taking such a 
bill ought to exercise due caution, for he must take it upon 
the credit of the party who asumes the authority to accept, 
and it would be only reasonable prudence to require the 
production of that authority.” 

It seems to have been taken for granted, that if the 
plaintiffs had informed themselves as to the terms of the 
power, they would of course have ascertained the object 
for which the bill was drawn, and the relation existing 
between the drawer and the defendant. Indeed for aught 
that appears in the report of the case, it may have been 
shown upon the trial that they were actually apprized of 
these facts. ‘The case therefore is no authority, except for 
the undeniable proposition, that one who deals with an 
agent, knowing that he acts by virtue of a special power, 
is bound to inquire into, and ascertain the precise terms of 
such power. 

The case of Alexander v. Mc Kensie, has even less bearing 
upon the point. The report of the case which is very 
imperfect, does not show the terms of the special power, 
or the nature of its limitations. All that the case decides 
is, that the words “per procuration” affixed to an in- 
dorsement or acceptance by an agent, imports that the 
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agent acts by virtue of a special power, and are sufficient 
to charge any one who takes the bill, with knowledge of 
the precise terms of such power; the plaintiff in this case, 
asin that of Atwood v. Mannings, had neglected. to call 
for the production of the power, and no attempt was 
made to show that the indorsement corresponded with its 
terms. The plaintiff relied mainly upon the fact, that the 
bank had paid two other bills indorsed in the same manner. 
The case taken as a whole is a somewhat obscure asser- 
tion of the same principle which was adopted in Atwood 
v. Mannings, viz: that one who takes a bill so indorsed, is 
bound to require the production of the special power, and 
to ascertain by comparison that the bill and indorsement 
correspond in all respects with its terms. 

The cases of Grant v. Normay, 10 Com. Bench, 665 ; 
Colman v. Riches, 29 Eng. Law and Eq. R. 323; and 
The Mechanics Bank v. The N. Y. and N. H. Railroad 
Co., 3 Kern, 599, are plainly distinguishable from the 
present case. In neither of those cases was the docu- 
ment upon which the question arose negotiable. It was 
sought there to make the principal responsible for a false 
representation of the agent, not to the person to whom the 
representation was made, but to one with whom the agent 
had no dealings, and to whom he had made no represen- 
tation. 

Upon a careful examination, it very plainly, as I think, 
appears, that this was the real obstacle to a recovery in 
each of these cases. When Sergeant Crawden, counsel 
for the plaintiffs in Grant v. Normay, cited the case of 
Hern v. Nichols, and invoked the doctrine then laid down 
by Lord Holt, Caswell, J. replied: “ There the factor en- 
tered into a contract with the plaintiff for his employer. 
Here you are a step further off. You say your agent with 
whom I made no contract, has enabled a man, with whom 
I did contract, to cheat me.” 

This remark presents, in my judgment, the turning point 
of the case, and the only obstacle to the plaintiffs recovery, 
viz: the want of any privity of contract between the 
plaintiff and the agent. ‘This obstacle was precisely that 
which the negotiability of the instrument if established, 
would have removed, because the maker of a negotiable 
instrument is deemed in law to enter into a contract with 
any one to whom it is afterwards negotiated, and where 
the instrument is made by an agent, it is in this way only 
that privity of contract is established between such agent 
and the subsequent holders, without which the principal 
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can never be held responsible for the false representation 
of the agent. Hence it is, that we find the counsel for the 
plaintiffs in the case Grant v. Normay,and The Mechanics’ 
Bank v. The N. Y. and N. H. Railroad Co.,, contending 
so strenuously for the negotiability of the documents in 
question in those cases. 

That the want of privity of contract between the agent 
and the party seeking to hold the principal responsible, 
constituted the real difficulty in those cases, is also ap- 
parent from the report in the case of Colman v. Riches, 
which belongs to the same class. This Bond, the agent 
of Riches, had given a false receipt, not to the plain- 
tiff, but to Lewis, and Lewis had exhibited this re- 
ceipt to the plaintiff and obtained money upon it. The 
difficulty in the case was to show the relation between the 
parties to have been such, that the misrepresentation by 
Bond to the agent might properly be considered as made 
by him to the plaintiff. To establish this, the counsel for 
the plaintiff relied upon a course of dealing, which, as he 
alleged, was known to the defendant. To this, the chief 


justice answered: “I cannot see how the knowledge by 


Riches of the course of business according to which Colman 
paid in the production of the receipt, would make the 
showing of the receipt by Lewis, even in Bond’s presence, 
a representation by Riches,” (i e. by the agent of Riches,) 
and Williams, J. adds: “Suppose Riches himself had 
given the fraudulent receipt, would that have constituted 
a representation by Riches to Colman ?” 

Upon the same argument being afterwards repeated, 
Caswell, J. said: “ There is the vice of the argument, I do 
not find any evidence of such course of dealing between 
the plaintiff and the defendant. The course of dealing 
proved, was that which existed between the plaintiff and 
the vendors, and not between the plaintiff and defendant.” 

It seems impossible to mistake the purport of these 
remarks. They show that the difficulty in the way ofa 
recovery in this case, was, that no privity of contract was 
established between Riches or his agent, Bond, and the 
plaintiffs, by means of which the misrepresentations made 
by Bond could be considered as made to the plaintiffs. 
Had the receipt been a negotiable instrument, a privity 
would have been established. 

I entertain no doubt that had the stock certificates in 
question, in the case of The Mechanics’ Bank v. The N. Y. 
and N. H. Railroad Co., been held to be negotiable, the 
plaintiffs would have prevailed; and such I understand to 
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be the opinion of two of my associates who took part in the 
decision of that case. 
The judgment of the supreme court should be affirmed. 


Circuit Court of the United States. 


Enocn L. Cups v. Tur Somerset anp KeNNEBEC 
RatLtroap Company. 

This court will not set aside a verdict as being against the evidence, unless 
it can see that the jury, in coming to their result, were influenced by 
passion or prejudice, or unwittingly fell inte a plain mistake 

The plaintiff, by special contract, agreed to build certain bridges and de- 
pots for the defendant corporation, for which he was to be paid partly in 
cash and partly in shares of their capital stock. In the progress of the 
enterprise it became necessary to do much extra work and furnish 
materials not provided for in the special contract. Held, that the plain- 
tiff was entitled to recover the whole value in money of the extra work 
and materials, thus furnished, upon an implied assumpsit, and that the 
agreement to take pay in shares did not extend to this part of the job. 
Tuts was an action of assumpsit, in which the plaintiff 

9 

declared specially on two contracts in writing, whereby he 
agreed to build the bridges and depots on the line of the 
defendants’ railroad, and also in a general count for work 
labor and materials. The contract provided, that he was 
to be paid for the bridges the sum of one hundred and 
three thousand dollars, twenty five thousand dollars where- 
of was to be paid in shares of the capital stock of the cor- 
poration, and the residue in money. The payments were 
to be made monthly, upon certificates of the engineer 
of the proportion of the contract price earned during the 
preceding month, eighty per cent. of such certified amounts 
being paid within ten days after the presentation of each 
certificate, and the remaining twenty per cent. on the com- 
pletion of the entire work. 

The depots were to be paid for wholly in money, at an 
agreed price for the whole work, upon similar monthly 
estimates. 

In the progress of the work it was ascertained, that it 
was necessary to rebuild one of the spans of one of the 
bridges, and to elevate it, to permit the public to use the 
river, and their contract was made touching such new 
work, for which the plaintiff was to be paid a fixed sum, 
seventy five per centum in money and the residue in stock. 
The plaintiff alleged and offered evidence tending to prove, 
that he had performed all these contracts, and had done a 
large amount of extra work upon and furnished many 
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materials for the bridges and depots, not provided for by 
either of the contracts, and for which he was entitled to re- 
cover upon the general count for work, labor and materials. 
The jury were instructed that he had a right to recover as 
upon a quantum meruit, for any work and materials done 
and provided which were not embraced within either of . 
the contracts ; and the question occurring whether he was 
to be paid therefor wholly in money, or partly in money and 
partly in stock, it was agreed that the jury might find the 
amount, if any, which the plaintiff might be entitled to 
recover, and the value of the stock at the time it was de- 
manded, and the court should afterwards decide whether 
the extra work and materials were to be paid wholly in 
money, and amend the verdict accordingly. The jury having 
so found, the plaintiff moved to amend the verdict, and also 
for a new trial, because the jury had fixed the value of the 
stock at only twenty-five per cent. of the par value, which, 
it was insisted, was contrary to the evidence. 

Curtis, J.— The rule followed by this court in respect to 
setting aside verdicts as being against the evidence, is en- 
tirely settled. It requires the court to see that the jury, ; 
in coming to their result, were influenced by passion or 
prejudice, or unwittingly fell into a plain mistake. 

‘hey were instructed that the burthen of proof was on 
the plaintiff to satisfy them what the market value of 
this stock was at the time he demanded it; and that they 
ought not to fix its price at any greater sum than it appeared 
upon the evidence, to their reasonable satisfaction, it could 
have been purchased for, at the time of the demand, which, 
according to the evidence, was in the autumn of 1855, 

I do not understand that this instruction is complained 
of as incorrect in point of law. 

The only evidence respecting the market value of the 
stock was, that in his contract of June 3, 1853, the plaintiff ) 
agreed to take in part payment for his work two hundred 
and fifty shares of the stock at its par value; and that he 
made a similar agreement in 1854, when he rebuilt and 
elevated the single span of the bridge at Augusta. The 
plaintifl, who was a witness, states that he had pledged 
some of the stock at the rate of eighty-five dollars per share, 
and afterwards some at fifty dollars a share; that he sold 
some at sixty five dollars a share, and exchanged some for 
other property at a price not fixed. 

‘he dates of neither of these transactions was stated, 
but it appeared they were some considerable time before the 
demand. It is argued that the agreements between the 


pai <Pbinaacaplaeaaaalaab i sa iaie  P  at aee 


tenis, 

















) 








Circuit Court of the United States. 563 


plaintiff and defendants that he would take a large amount 
of this stock in part payment for his work, at its par value, 
is evidence that such was its market value, and it is no 
doubt true, that it has a, tendency to prove that it was so 
at the dates when thes? agreements were made. But, 
considering the highly speculative character of railroad 
enterprises, which is so notorious, that I should hesitate to 
say that either the court or the jury must be presumed to 
be ignorant of it, I should feel some difficulty in declaring 
that in the absence of all other evidence, it was a presump- 
tion of law, that the shares continued to bear their par 
value after the lapse of about two years, and the completion 
of the road. But this question is not of practical impor- 
tance now, because the evidence clearly showed that in 
this instance the shares did not maintain their par value. 
The only sale put in evidence was at sixty-five dollars in 
the hundred ; and whether the entire cost of the road was 
then ascertained, did not appear. The estimated cost of 
the road was six hundred thousand dollars. The actual cost, 
exclusive of the plaintiff's claim for extra work, was seven 
hundred and fifty thousand dollars. It was originally intend- 
ed to encumber the road with a debt of three hundred 
thousand dollars and to raise from stockholders the remain- 
ing three hundred thousand dollars in money and work. In 
point of fact, only about two hundred thousand dollars 
was paid in by the stockholders. I think it must be admitted 
that on this state of the evidence, a very difficult task was 
imposed on the jury, when they were required to assess the 
value of this stock ona given day in the autumn of 1859. 
It would not have been surprising if they had said we have 
no satisfactory evidence, by which we can fix the value at any 
particular sum —the plaintiff, on whom the burthen of 
proof is, has not shown us, with reasonable certainty, any- 
thing concerning it, and we cannot therefore allow more 
than a nominal value. If they had so found, it would have 
been difficult, to say the least, to disturb their verdict. 
Having, probably, that general knowledge and skill respect- 
ing the intrinsic as well as the saleable value of similar 
property, which a jury may be expected in some degree 
to possess, and the local knowledge of the country where 
the road is, which they also probably possessed, and apply- 
ing them to the evidence in the case they fixed the value 
at twenty-five per centum of the par value. 

I cannot say, upon the evidence, that they fell into a 
plain mistake in not fixing it at a greater sum; and the 
motion for a new trial must therefore be overruled. 
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As to the motion to add to the amount of the verdict, I 
think it should be allowed, and the verdict amended accord- 
ingly. At the trial a doubt occurred to me, whether the 
rule laid down in Pepper v. Burland, Peak’s N. P. C. 139, 
and since followed in England and this country, that 
when a building contract has been departed from, and 
not abandoned, the contract is still to govern the price of 
the work done under it, so far as it can be traced and ap- 
plied, might not entitle the defendants to pay for the extra 


work by stock, in the same proportion in which they were 
to pay for work under the contract in stock. In other : 
words whether the contract which the law implies, to pay F 


for extra work, would not be a contract to pay for it in the 
same ways and by the same modes of payment as the 
other work was expressly ageed to be paid for. But after 
hearing counsel, and upon further reflection, | am satisfied 
the doubt was not well founded. The promise implied by 
the law, in such a case, is a promise to pay in money, 
what the extra work is reasonably worth; and is in no re- 
spect qualified, or governed by the existence of a special : 
contract for doing other work, however intimately the two , 
kinds or amounts of work may, in fact, be connected to- 
gether. ‘The law cannot safely or consistently with sound 
principles imply any contract containing special stipula- 
tions as to the times and modes of payment. ‘This case 
supplies an illustration of the difficulty of doing so. 

The amount of capital stock of the corporation was 
limited, and the value of each share depends upon the ob- 
servance of such limitation. Both parties were willing to 
contract to give and receive a specific amount, for specific 
work. But it would be an unwarrantable assumption to 
imply from this a willingness to give or to receive an ad- 
ditional amount for additional work. ) 





The special contract has not been applied, in any case, 
so far as I know, to any work not done under it; and in 
Robson v. Godfrey, 1 Stark. N. P. C. 275, 8. C.1 Holt, 
N. P. C. 236, Gibbs, C. J., refused to apply the terms of 
credit and mode of payment by a bill of exchange, to ad- 
ditional work not done under the special contract which 
provided for such credit and mode of payment. 

The verdict must therefore be amended by the addition of 
such sum as equals seventy-five per centum of the amount 
of stock found by the jury as due for the extra work. 

E. R. Hoar and C. T. Russell, for plaintiff. 

Lot M. Morrill and H. W. Paine, for defendants. 
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[Reported by S. M. Quincy, Esq.] 
Superior Court of Suffolk County. November Term, 1857. 


Bay Srate Guass Co. v. Peorie’s Fire Insurance 
Company." 


1. To the question ‘‘ What is used for fuel?’ in an application for fire 
insurance, the applicant answered ‘‘ Coal, wood, and rosin, in small 
quantity.’” ‘The answers were made warranties, and the policy con- 
tained a covenant by the assured to notify the company of any change 
or alteration of the risk. J/e/d, that this answer was a warranty of the 
then existing habit or custom, which might afterwards be changed in 
good faith, and so as not to increase the risk. 

2. To the question as to the amount insured in other offices it was 
answered, “ Application this day made for $15,250 in Conway, City of 
Hartford,’ &c., naming other offices. In the body of the policy was 
written, ‘* $10,250 insurance applied for in other offices.”’ After this 
followed the usual condition in print, that subsequent insurance shall be 
with consent of the company, and indorsed on the policy. Held, that 
the clause in writing was a waiver of the printed condition only as to 
$ 10,250 in the offices named, unless it appeared that the names of such 
offices were written in the application by some person, without the 
agency or consent of the applicant. 

3. ‘* State distance and materials of other buildings within 100 feet of the 
one to be insured.’”’ Answer, ‘‘See plan.’’ The plan was made a 
part of the application, which also contained a provision that all ques- 
tions must be fully answered, or that the facts would be assumed to be 
most favorable to the risk, and a covenant by the applicant that the ap- 
plication contained a just, full, and true exposition of all facts in regard 
to the condition, situation, and risk of the property. edd, that the 
existence of any building within 100 feet, not shown by the plan, avoided 
the policy. 

4. A material and fraudulent alteration of the application by the under- 
writers, will not entitle the assured to set up, and recover upon the 
policy alone. 


Tus was an action on a policy of insurance. After the 
plaintiff had closed his case, the defendants’ counsel moved 
the court to instruct the jury that on the evidence in the 
case their verdict must be for the defendants. ‘The points 
raised will sufficiently appear in the opinion delivered in 
substance as follows by 

Aszort, J.—In this case the whole of the application 
is made a part of the policy, and the answers to the ques- 


* This case, although at Nisi Prius, was thought to present points of 
sufficient interest to warrant a report. 
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tions therein are made warranties, and must be taken as 
such. It is no doubt one of those cases where there is 
great carelessness on one side, and great care on the other; 
but courts can only interpret and not make or change the 
contracts which parties have seen fit to make for them- 
selves. 

1. To the question, “ What is used for fuel?” the ap- 
plicant answers, “ Coal and wood, and rosin in small quan- 
tity.” It is in evidence that coal-tar was used pending the 
risk, but that this was no more dangerous than rosin. It is 
claimed by the party plaintiff that this is only an affirma- 
tive warranty; that is, that if these substances were in use 
when the answer was given, this is enough to satisfy the 
warranty. On the other hand, the party defendant claims 
that this a promissory or continuing warranty, and that 
the use of any other substances pending the risk consti- 
tuted a breach. 

The court do not take precisely either of these views. 
The answer which is made a warranty does not refer 
merely to the condition of things at the moment when it 
was made. The question evidently refers to the habit or 
custom of the establishment with regard to fuel, and the 
answer must be taken as a warranty that such and such 
is the habit and custom. But it is strictly a warranty, and 
this strictness operates on one side as well as on the other. 
If the answer was true when given, if such was then the 
habit and custom, this is sufficient to satisfy the warranty ; 
and the habit or custom may afterwards be changed, if done 
in good faith, and so as not to increase the risk. ‘The com- 
pany have protected themselves against this by the cove- 
nant that the assured shall notify the secretary if the risk 
is in any way altered or changed. There has been no 
breach of this warranty. 

2. Another question is, “ What amount is now insured 
on the property? in what offices? on whose account? and 
at what rate? specifying particularly.” To this it is 
answered, “ Application this day made for § 15,250 in 
Conway, City of Hartford, and Holyoke, and People’s of 
Worcester, on Company’s account.” 

In the body of the policy was written, “ $10,250 insur- 
ance applied for in other oflices.” After this in print occurs 
the usual condition that subsequent insurance shall be 
with the consent of this company and indorsed on the 
policy. Insurance was effected in a different office from 
either of those named, which was not so indorsed. 
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It is claimed by the party plaintiff, on the well known 
principle that a clause in writing will override one in print, 
if they are repugnant, that the words “ $10,250 applied 
for in other offices,” constitute a waiver of the necessity 
of notice and indorsement, and a permission to apply for 
and have $10,250 in any other offices without notice. 

On the part of the defendant it is claimed that these 
clauses are not necessarily repugnant; that the written 
one is merely a permission to apply for such other insur- 
ance in the offices named, and not to effect any insurance 
without the usual consent and indorsement. 

On this point the court are of opinion that the applica- 
tion, being made a part of the policy, must be taken with 
it in relation to the same subject-matter; that the “other 
offices” must be taken to refer to those other which had 
been before named, but that limiting the parties to those 
oflices, this clause is a permission to effect $10,250 subse- 
quent insurance without notice, and so far a waiver of the 
printed condition. If, therefore, the names of the other 
offices were written in the application by the plaintiff 
or his agent, there has been a breach of this condition 
which would render the policy void. 

3. Another question is, “State the distance and ma- 
terials of other buildings within one hundred feet of the 
one to be insured.” Answer, “See plan.” ‘The applica- 
tion contains the following provision: “ Every question 
must be fully and distinctly answered in writing. If any 
interrogatories are not answered in writing by the appli- 
cant, or if any statement is omitted where it is required, 
it is assumed that the facts are most favorable to the risk, 
and they are so construed in writing the policy.” The 
applicant also covenants that “the foregoing is a just, full, 
and true exposition of all the facts and circumstances 
in regard to the condition, situation, value and risk of the 
property to be insured, so far as the same are known to the 
applicant.” A plan is annexed to the application, and 
made part thereof, on which some of the buildings within 
one hundred feet are noted, but not others. It appears, 
then, that this plan does not fully and correctly state the 
distance of all other buildings within one hundred feet. 

It is true, that it is hard to make silence a warranty. 
But here silence is made a concealment, which avoids the 
policy. The assured cannot say that this is immaterial to 
the risk, since the question by the assurers shows it to 
have been considered material by them. The fact that the 
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president had seen the premises is no excuse for refusing to 
give a written answer required by the company. The plan 
is made a part of the application, and it does not state the 
whole truth. The answer, “See plan,” is therefore imma- 
terial, whether it was written by the assured or not. 

4. But the plaintiff claims that there is evidence that 
this application has been materially and fraudulently al- 
tered by the party defendant; that the names of the other 
offices in which insurance was applied for were not written 
by the plaintiff, but fraudulently added by the defendant. 
The plaintiff, therefore claims that the defendant cannot 
rely in any way upon, or derive any benefit from the in- 
strument which he has thus fraudulently altered. And at 
first the court were inclined to think this position correct. 
But, on reflection, I have come to the conclusion that this 
principle of law cannot be applied in this case. The 
plaintiff is the actor on this contract. If he seeks to set 
up the policy, he must set up the whole policy; and the 
application is a part thereof. ‘The fact that the defendant 
has made this alteration, cannot enable the plaintiff to 
recover on a part of the contract; that is, on a different 
contract from that which he made. Fraud often breaks 
contracts, —it never makes one. The plaintiff could, no 
doubt, avoid this contract, recover back his premium, or 
commence an action for damages against the person by 
whom the alterations were made ; but he cannot call upon 
the court to set up another contract than the one which 
he himself has made. The court are therefore of opinion, 
that there must be a verdict for the defendant. 

The plaintiff’s counsel then claimed his right to address 
the jury on the evidence in the case, and took the ground 
that it was not conclusive on the existence of other build- 
ings within one hundred feet. The judge remarked that 
he had not so understood the evidence, but admitted the 
right of counsel to argue the matter to the jury. The 
counsel for the defendant declined to make any argument. 

The court charged the jury, substantially, 1. That if 
they believed that the names of the other insurance offices 
were not written in the application by the plaintiff or his 
agent or direction, then as far as this part of the case 
was concerned, the plaintiff would be entitled to recover. 
2. That if the evidence showed the existence of other 
buildings within one hundred feet, not delineated on the 

lan, that the verdict must be for defendants. 

The defendant excepted to the first instruction, on the 
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ground that if the alteration was made by a third party be- 
fore the application came to the hands of the defendants, 
they were not liable. The jury returned a verdict for the 
plaintiff for the full amount. The defendants’ counsel 
moved to set aside this verdict as against the weight of 
evidence, which motion was granted, and a new trial 
ordered. 

And the plaintiffs’ counsel, on motion, was allowed to 
fill an additional count, averring that the defendants, in 
consideration of a certain premium to be paid, and which 
was paid, promised to give the plaintiffs a good and valid 
policy of insurance, but had failed so to do. 

H. F. Durant, for the plaintiffs. 
£. R. Hoar and H. Gray, Jr., for the defendants. 


[Reported by L. H. Boureut, Ese.] 
Howarp Banxine Company v. Porter & ‘TRUSTEES. 


Where vessels of the defendant, at sea, upon which the trustees held a 
mortgage with power of sale, were sold by the trustees, after service of 
the plaintiff’s writ on them, and before any tender by the plaintiff of the 
amount due the trustees, or order of court in relation thereto, the trus- 
tees were held chargeable for the balance of the proceeds of such sale 
above the amount of their claims. 


Huntineton, J.—I1t appears that some time prior to 
the service of the trustee process in this case, Reynolds & 
Co. the trustees, by an agreement consummated with the 
defendants, had acquired the legal title to two vessels 
conveyed to them by the defendants as collateral security 
for an advance of six thousand dollars, and a shifting 
credit for fourteen thousand dollars more in the form of 
drafts, which the defendants were to provide for at matu- 
rity, with liberty to sell the collateral to reimburse them- 
selves; they on their part stipulating to reconvey the 
vessels on being reimbursed. 

A power of attorney had been given by the trustees to 
the defendants, giving them full control over the vessels 
excepting the power of sale. 

Before the service of this first process, the defendants 
had stopped payment, given notice to the trustees, and the 
letter of attorney had by them been recalled though not 
received in hand. One of the vessels had also been. sold, 
but the proceeds had not been received by the trustees, 


at the time of the service of the writ, and the remaining 
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vessel was on a voyage to the West Indies, but was sub- 
sequently sold by the trustees. 

Whether the trustees are chargeable in the first and 
subsequent suits depends on the question whether these 
vessels or their proceeds were property in their hands liable 
to the trustee process. If they were, there would be a sur- 
lus. It is not material to determine the precise nature 
of the title by which the trustees held. As between the 
parties, the title passed to the trustees, clothed with a 
trust. Provision was made for a reconveyance upon a re- 
imbursement of advances, subject, however, to the exercise 
of the power of sale. It would seem to be more in the 
nature of a mortgage than a pledge. 

The case of Howland v. Wilson, 9 Pick. 18, in its main 
features resembled the present, and considered by itself, 
would be a sufficient guide for us in charging the trustees 
in the first suit before us. In that case the vessel was at 
sea at the time of the service of the trustee process. The 
trustee had an absolute bill of sale, and had assumed 
certain liabilities, and never had possession of the vessel ; 
but he was charged. It does not appear, however, that 
the vessel had been sold at the time of the answer. 

It is claimed also by the plaintiffs, that by virtue of the 
provisions of the 25th, 26th, and 28th sections of ch. 109, 
Rev. Sts., the case of property sold under a mortgage 
with power of sale is provided for, and that the proceeds 
of the sale may be held under the original attachment 
after the exercise of the power. It is clear that the case 
at bar is not within the provisions of the 25th and 26th 
sections, because they merely provide for those cases where 
the goods or property exist in specie, and are capable of 
delivery over to the officer. The 28th section provides that 
nothing in the preceding sections shail prevent the trustee 
from selling the goods in his hands for the payment of the 
demands for which they have been made liable, at any 
time before the amount due shall have been paid or ten- 
dered, provided such sale was authorized by the terms of 
the contract. But this section does not expressly provide 
that if this power is thus exercised after service of the 
process and before answer or order of court, the proceeds 
of the sale in money or bills shall continue to be holden 
under the original attachment. 

The counsel for the third attaching creditor contends 
that the exercise of the power of sale operated to dissolve 
the then pending attachment, or at least that some order 
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of the court should have been procured as to a tender, and 
that therefore the third attachment made subsequently 
to the sale of both vessels should hold the proceeds as 
credits in the hands of trustees due to the defendants in 
preference. 

It may be worth while, in this connection, to take notice 
that a conversion of the vessels into money does not affect 
the tenure by which they were held, or change the char- 
acter of the title. The statute applies to all forms of trust 
conveyances, whether by way of mortgage, pledge, or 
otherwise, and recognizes the power to dispose of it. The 
conveyance was by way of gage or mortgage, and the title 
passed to the trustees, so that the proceeds were the prop- 
erty of the trustees by title, clothed with the trust, and not 
a special property in them, by way of lien. 

But notwithstanding this express provision for the con- 
tinuance of the attachment, when the property has been 
sold, is not to be found in the 28th section, and notwith- 
standing the ingenious argument of counsel, we think the 
intention and meaning of the 28th section was, that the 
attachment upon the property in its changed form should 
remain, securing only to the mortgagee or person holding 
the property his rights under his contract. 

It is also claimed by the second and fourth attaching 
creditors in the trustee processes, that the property was 
not liable to the trustee process, because it was at sea 
beyond the territorial jurisdiction of Massachusetts, at the 
time of the first service; because the trustees had not the 
actual or constructive possession ; and because it was not 
then liable to be seized on execution, a familiar test often 
applied in the determination of these questions. 

That it is not a valid objection that the property was at 
sea, or out of the jurisdiction at the time of service, is 
settled by the case in 9 Pick., already cited. And we 
think that other decided cases dispose of the other objec- 
tions. 

In Clarke v. Brown § Tr., 14 Mass. 272, the court say ; 
the rule that the property must be liable to be seized on 
execution applies to the nature of the property, and not to 
the time or manner of the liability of the trustee; that 
notes cannot be taken in execution, and therefore are not 
liable to the trustee process; but debts due, though not 
actually payable, or property deposited, which may after- 
wards be liable to be seized, may be holden by this process, 
Therefore hides in the process of tanning were held sub- 
ject to the trustee process. 
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In Ward v. Lamson, 6 Pick. 358, Lamson, the defendant, 
had made a general assignment of his property to the 
trustees in trust to pay creditors. When the process was 
served, the property which had actually come into posses- 
sion of the trustees was not sufficient, by several hundred 
dollars, to pay creditors who had assented to the assign- 
ment. Some virgin silver and tortoise-shell, part of the 
property assigned, was never in the actual possession of 
the trustees, but at the time of the assignment was in the 
hands of merchamts in New York. ‘The trustees ordered 
it sold by an agent, and after the service of the writ re- 
ceived the proceeds in bills, which sum, together with 
previous proceeds, left a surplus in their hands, after pay- 
ing creditors who had assented. The court held that when 
the property in New York was sold, and the proceeds used 
by the trustees of their agent who made the sale, they 
became accountable for it in the trustee process, and they 
were charged. 

In Lane v. Nowell, 15 Maine, 86, it is held that if the 
trustee have the right and the power to take immediate 
possession, he must be regarded as being in possession. 

In Webb v. Peele & Trustee, 7 Pick. 247, the trustee dis- 
closed an assignment for the benefit of creditors of personal 
property, and an absolute deed of real estate for the same 
purpose, and that the preferred creditors assented before 
the service of the trustee process, and the court required 
the real estate to be first sold and applied to the payment 
of the preferred debts, holding it a trust. The effect of 
this was to relieve the personal estate, and leave funds liable 
to the trustee process, if there was a surplus. 

Richards v. Alien & Trustee, 8 Pick. 405, is a case of 
similar import; 16 Mass. 275; also Mann v. Houston, 1 
Gray, 250. 

These cases give such a construction or control to the 
case of Andrews v. Ludlow, 5 Pick. 28, relied on by the 
subsequent attaching creditors, as to deprive it of all bind- 
ing foree for the purposes for which it is cited. The case 
itself recognizes the principle that it is sufficient if the 
property is within the control of the trustees, and can be 
turned out on execution. The ships in the case at bar 
were within the control of the trustees or their agents, and 
of no other person, and the property was of a character to 
be seized on execution, in the sense adopted by our court. 

In Andrews v. Ludlow, the property was subject to a 
previous assignment in the hands of prior assignees, who 
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had the right of possession and a lien, and the case was 
decided upon that distinction. Neither is there anything 
in the previous cases there cited militating with the prin- 
ciple established in subsequent cases. 

There being then a subsisting privity of contract and 
privity of interest between the defendants and the trustees 
in this case, and the property having been placed in the 
hands of the trustees to be sold, and the proceeds applied 
to a particular purpose, and there being a surplus of money 
beyond what is necessary for the purposes of the trust, we 
think that both upon the decided cases and the sections of 
the Revised Statutes already cited, the trustees are charge- 
able as trustees of the persons who conveyed it to them, 
without regard to a transmutation of form, from floating 
property upon seas to money in the manual possession of 
the trustees, or credits in their hands, or upon their books. 

H. Jewell, for plaintiffs. / 

S. E. Guild for trustees. 





Court of Common Pleas of New York. General Term. 
December, 1857. 


Before Incranam, Daty, and Brapy, J.J. 


[Reported by Exit F. Hatt.] 
NorpDMEYER v. LOESCHER. 


Emigrants — Carrier's lien. 


A carrier has the right to exact payment in advance for his 
services, and if the person who employs the carrier pays the car- 
riage in advance, he cannot be required to pay it over again to a 
third party who performs the services without his authority. In 
such a case there is no privity of contract between him and such 
third party. That party has no lien upon the property as against 
him, but must look to the party who employed him for his com- 
pensation. See Fitch v. Goodall, 1 Doug. Mich. R.1. But this 
rule does not apply to a case like the present, where the carriage 
does not appear to have been paid in advance. The plaintiff in 
this case was a German emigrant. She delivered four cases of 
merchandise to one Hirschmann, a shipping merchant in Hamburg, 
who agreed to ship them to New York. Hirschmann handed them 
over to one Iburg, another shipping merchant in Hamburg, who 
consigned them to the defendant, instructing him to collect the 
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freight and other charges. The goods arrived in New York eight 
weeks after the plaintiff, having been sent in a separate vessel. 

Held, that there was a lien upon the property, for the charges 
growing out of its transportation from Hamburg to New York, and 
that the defendant as agent of Iburg, (who is to be regarded as 
Hirschmann’s agent, and as in subordination to the original con- 
tract), had a right to detain the property until the lien was dis- 
charged. 

Opinion by Daty, J. 

Robert Johnstone, for plaintiff. 

Charles A. May, for defendant. 


Smit v. Wooprvrr. 
Receivers and their powers. 


The plaintiff was receiver of the property of Aaron Woodruff, 
an insolvent debtor, and son of the defendant. The said Aaron 
sold his stock of goods to one Gale for $1000, from which sum 
Gale was to deduct the amount of his own debt, and pay over the 
balance to the other creditors of Aaron. The defendant afterwards 
bought the goods of Gale on similar terms, and agreed to carry 
out the arrangement between Gale and Aaron. The plaintiff sues 
for a surplus of $200, still in defendant’s hands, and not paid over. 
Neither the agreement between Aaron and Gale, nor between Gale 
and the defendant, was in writing. 

Held, that the debtor had no right of action against the defen- 
dant for the $200, as that belonged to the creditors, and that there- 
fore the plaintiff, as receiver, has no such right, and cannot 
maintain this action. 

Held, further, on the authority of Weston v. Barker, 12 John. 
276, that the judgment-creditor, at whose instance the receiver was 
appointed, might sue the defendant in an action for money had 
and received, and recover from him his proportion of the $200. 

Opinion by Brapy, J. 

S. T. Freeman, for plaintiff. 

D. T. Walden, for defendant. 


SHerman v. Evper & Partnter, and Linesack. 


Husband and wife — Laws of 1848 and 1849. 


January 12, 1850, Daniel Sherwood, a man out of business and 
without means, married a widow woman, keeper of a grocery in 
New York City, — the same that had been bequeathed to her by 
her first husband, and which she had carried on since his death. 
After the marriage, Sherwood took charge of the business with 
her consent, she agreeing that he should have enough out of it to 
live upon for his services. He did the buying, the selling, and the 
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collecting. He paid for the goods bought, and also for the rent of 
the premises, and improvements made thereon, out of the proceeds 
of the business. He took receipts for the rent in his own name. 
About two years after the marriage, the lease given to the first 
husband was renewed in the name of Sherwood as lessee, and was 
afterwards assigned by him to his wife. The bills for goods 
bought were made out in her name, and the notes given by him 
for such goods, he signed in her aame. On the 8th of September, 
1853, Sherwood confessed judgment to the defendants Elder & 
Painter for a debt contracted in this business for goods sold by 
them. He never told them he was doing business in his wife’s 
name. Execution was issued upon this judgment, and the groce- 
ries and other property in the store levied upon and sold by deputy- 
sheriff Lineback, the other defendant. This action was brought 
by the assignee of Sherwood’s wife, for damages for wrongfully 
taking and converting the property. 

Held, that the referee was right in dismissing the complaint. 
The plaintiff acquired nothing by the assignment. It is very 
doubtful whether the statutes of 1848 and 1849, which exempt the 
property of a married woman owned by her before marriage, and 
the rents, issues and profits thereof, from the disposal of her hus- 
band, and liability for his debts,—it is doubtful whether these 
statutes authorize her to use her separate property and traffic with 
it, as if she were a feme sole. Be that as it may, if in a case like 
the present, she gives her husband control over her separate estate 
and its accumulations, and he exercises acts of ownership over it, 
and obtains credit on the faith of it, —#in short, if she invests him 
with full power to traffic with it, even though it be in her name, 
her separate estate will be liable for the debts contracted in such 
business. 

Opinion by Brapy, J. 

Albert Mathews, for plaintiff. 

R. M. Harrington, for defendants. 


Nevssavum v. Kerm & Wire, and CHAMBERLAIN. 
Judgment by confession — Sufficiency of statement. 


A statement by the defendant in a judgment by confession, that 
the plaintiff, at various times in the years 1854 and 1855, sold 
and delivered to him large quantities of meat, and that upon 
such sale there is now justly due to the plaintiff a balance of 
$2114, with interest, &c., is insufficient. It is the statement of a 
conclusion, and not of the facts out of which the indebtedness 
arose, as required by the Code. If there was a balance, that bal- 
ance was the difference between the whole amount or value of the 
meat furnished, and the amount by which it was reduced either by 
payment, set-off or otherwise, and that must appear, or there is no 
statement of facts. They are to be stated concisely, not with the 
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minuteness and detail of a bill of particulars, but the substantial 
facts must appear which show how the indebtedness arose, not the 
inferences or conclusions of the party making the statement. 

Keim confessed judgment to the plaintiff in the manner stated 
above, and the plaintiff, as judgment-creditor, brings the present 
action to set aside, on the ground of fraud, a conveyance of real 
estate made first by Keim and wife to the defendant Chamberlain, 
and then by Chamberlain to Keim’s wife. As between the plain- 
tiff and Keim himself, (who as it seems did not appear in the 
action), the record would have been conclusive. But as against 
Chamberlain and Keim’s wife, who were not parties to the judg- 
ment, it was void upon its face. 

Judgment of dismissal of complaint affirmed. 

Opinion by Daty, J. 

F. Byrne, for plaintiff. 

Spier and Nash, for defendants. 


ScuEenck v. PENDLETON. 


Landlerd and tenant — Merger. 


The plaintiff, being the owner of two lots, leased them for a 
term of years to La Grill, who underlet to Drummond, taking the 
defendant Pendleton as security. La Grill, not being able to pay 
his rent, transferred all his interest in his agreements with Drum- 
mond and Pendleton to the plaintiff, who, as La Grill’s assignee, 
sues Drummond’s surety for a quarter's rent. 

Held, that the doctrine of merger does not apply to this case, 
and that the defendant was not discharged from his undertaking by 
the assignment to the plaintiff. 

A. C. Morris, for plaintiff. 

R. M. Harrington, for defendant. 


Avupvuson v. Toe Excetsior Fire Insurance Company. 
Dismissal of complaint — Nonsuit. 


This cause was tried by Judge Ingraham without a jury. Having 
heard the evidence on both sides, he reserved his decision, and 
afterwards rendered it in writing, and ordered the complaint to be 
dismissed. 

Held, that the judgment of dismissal was equivalent to a non- 
suit, and did not confer upon the defendant the right to a judgment 
upon the merits, so as to preclude the plaintiff from bringing a 
new action. A judge under the old practice had power to nonsuit 
after evidence given on both sides. See Jansen v. Acker, 23 
Wend. 480; Rudd v. Davis, 3 Hill, 287. 

A. F. Smith, for plaintiff. 

J. M. Van Cott, for defendants. 
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Gow v. Mairer & Ropert. 






Prooy of attorney’s services — Costs under the Code. 





Prior to the Code, the amount of costs taxed was the measure 
of compensation to the attorney, as between him and his client. 
See 8 Cowen, 253. But the Code has changed the rule, and in a 
suit by an attorney for his services, proof of their value is neces- 
sa 







ry: tf 
A. S. Garr, for plaintiff. : 
F. R. Coudert, for defendants. Hl 







Ey v. Coox and J. & R. H. SHerwoop. 






Altorney’s lien — Set-off. 





Where it is agreed between the defendant in a suit and his 
attorneys, that if they succeed, they shall have for their services 
the costs that may be awarded to him, and they gain the suit, and 
the judgment for costs is assigned to them in pursuance of the 
agreement, their equity must be regarded as superior to any equity \ 
existing in favor of the plaintiff by virtue of a prior judgment 
obtained by him against the defendant. The fact of such an 
agreement distinguishes the present case from that of The People 
v. New York Common Pleas, 13 Wend. 648. 

In the above statement, Ely represents the plaintiff, Cook the 
defendant, and the Sherwoods, his attorneys. Ely brought the 
present action, to set off so much of his judgment against Cook, 
: as would extinguish the judgment recovered by Cook against him, 

and obtained an injunction restraining the defendants from collect- 
ing the judgment in favor of Cook. 
Held, that the injunction should be dissolved. 
Opinion by Daty, J. 
C. Bainbridge Smith, for plaintiff. 
J. and R. H. Sherwood, defendants in person. 
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STEWART ET AL. v. Foster. 






Trust funds, how reached by judgment-creditors. 


The accruing income of a judgment-debtor from a trust fund 
cannot be reached directly and without an action, by proceedings 
supplementary under the Code. A suit in equity must be brought 
for that purpose by a receiver, appointed in supplementary pro- 
ceedings. 

Opinion by INcranaw, J. 

Henry Hilton, for plaintiffs. 

G. C. and E. J. Genet, for defendant. 
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Supreme Judicial Court of Massachusetts. 
Suffolk County. November Term, 1857. 


Present: Saaw C. J., Dewey, Taomas, and Mercatr, J.J. 


HEEBNER v. Eacie INsurance Company. 


Marine insurance — Total loss. 


Action on a policy of insurance upon a vessel. It was agreed 
in the policy that the underwriters should be liable for a total loss 
only. Held, that a constructive total loss, that is, where the cost 
of repairs after deducting one third new for old would exceed fifty 
per cent. of the value of the vessel, would be a total loss under the 
policy. 

G. S. Hillard, for plaintiff. 

F. C. Loring, for defendants. 


Couns v. CHARLESTOWN Mutvat Fire Ins. Company. 


Fire insurance — Statement of title — Statement of business for which 
premises are used. 


Action on a policy of insurance on a building. A. & B., the 
assured, were partners, and in the application stated that they 
owned the land. In fact the legal title stood in A. alone, and B. 
was charged on the books of the firm with one half of the value. 
Before the loss happened the firm was dissolved, and it was agreed 
in writing on the policy that ‘ it should stand good to A.” Held, 
that there was no material misrepresentation as to the ownership of 
the property, the equitable title being in the firm. Also, that the 
subsequent agreement was a new contract, and was valid even if 
the original statement were incorrect. 

The application represented that the buildings were occupied “ for 
the manufacture of lead pipe.” The defendants proved that the 
attic was used for making the wooden reels on which lead pipe is 
wound. Held, that evidence was admissible on the part of the 
plaintiff to show that the making of such reels in the manner and 
to the extent used by the assured was usual and essential to the 
business of manufacturing lead pipe ; and that an instruction to the 
jury that if they believed this evidence, notice was in effect given 
to the company that reels would be made on the premises, was 
correct. And that it would not vary the case if the words of de- 
scription were ‘‘ for the manufacture of lead pipe only.” 

W. G. Russell, for plaintiff. 

E. D. Sohier and H. G. Hutchins, for defendants. 
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Situ v. Puivprick. 


Promissory note — Indorser — Demand on maker at place where note is 
made. 


Action against the indorser of a note made and indorsed in Boston. 
At the time the note was made, and for two years prior thereto, the 
maker resided and had his place of business at Port Lavacca in 
Texas, and has ever since resided there. He made the note while 
temporarily in Boston on business. Prior to his residence in Texas, 
he resided in Boston ; but for a number of years, prior to his leav- 
ing Boston, he had no place of business there, though at one time 
he had had a place of business there. The mail passed between 
Boston and Port Lavacca in twelve days’ time, and the note was 
on three months time. The notary returned that he went with the 
note to the place of business of the maker in Boston, and finding no 
one there to pay the note, protested the same. Held, that the note 
being made and dated in Boston, a demand on the maker personally, 
or at his place of business at Port Lavacca, was not necessary, un- 
less the defendant proved affirmatively that the holder of the note at 
the time the same became due, knew of the maker’s residence ; that 
all that was required was the exercise of due diligence to make a 
demand in Boston, and that such had been used in this case. 

T. F. Nutter (H. W. Paine with him), for plaintiffs. 

B. Dean, for defendant. 


Cosurn v. Boston Papier Macue Company. 


Effect of insolvency of corporation. 


Action against a corporation upon promissory notes given for 
value and in due course of business. ‘The defence was that the 
corporation had become insolvent, and its estate had been assigned 
and distributed under the statute relating to insolvent corporations, 
Held, not a valid defence, excepting to the extent of the dividend 
paid. 

B. Dean, for plaintiff. 

C. G. Thomas, for defendants. 


Pace v. MELVIN. 


Executors and administrators — Statute of limitations — St. 1855, c. 283, 
whether retrospective. 


The St. of 1852, c. 294, limited the right of action against execu- 
tors and administrators to two years from the filing of their official 
bond. ‘The St. of 1855, c. 283, declared that the former act should 
not apply, nor be construed to apply to any right which had accrued 
or existed against any deceased person, or his executor or admin- 
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istrator prior to its passage. The defendants testator was indebted 
upon a note which accrued before the passage of the first statute ; 
and the defendant was appointed executor and filed his bond after 
its passage, and the two years from such filing had expired a few 
days before the St. 1855, c. 283, went into operation. Held, that 
the action against the defendant as executor was barred before the 
passage of the later act, and was not revived thereby. 

C. T. Russell, for plaintiff. 

W. Brigham, for defendant. 


Wretna v. RICHARDSON. 


Exceptions — Habeas corpus. 


Exceptions do not lie to the decision of a single judge discharg- 
ing a prisoner on habeas corpus. 

R. Choate and J. A. Andrew, for petitioners. 

J. C. Park, for respondent. 


Donerty v. Brown. 
Slander — Declaration — Practice act of 1852 — Evidence. 


In an action of tort for slander, the declaration was, that the de- 
fendant “falsely, &c., accused the plaintiff of the crime of fornica- 
tion by words spoken of the plaintiff, substantially as follows: ‘ She 
is a whore, she is a common prostitute.’ ‘ Her illness is brought 
about by intercourse with men.’” Held, that evidence of other 
words spoken by the defendant of the plaintiff, amounting to a 
general charge of unchastity, was not admissible to support this 
declaration. 

T. Willey, for plaintiff. 

H. C. Hutchins, for defendant. 


WETHERBEE v. MARTIN. 


Insolvent law — Right of assignee to sue in his own name — Evidence — 
Magistrate's record. 


The assignee of an insolvent debtor may sue in his own name 
upon a bond for the prison limits given to the insolvent after the 
warrant had issued against his estate, but before the same had 
been assigned to the assignee. 

A memorandum on a loose piece of paper, not made as a record, 
nor as a minute to be afterwards extended into a record, is not ad- 
missible in evidence to prove an adjournment of the proceedings 
before a magistrate in the matter of a poor debtor’s examination. 

R. H. Dana, Jr., for plaintiff. 

Justin Field, for defendant. 
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ALBEE v. WyMAN. 


Husband and wife — Agreement of separation — Alimony. 


During the pendency of a trial for divorce brought by the wife, 
an agreement was entered into between the husband and wife, that 
they should live apart, that the libel should not be prosecuted, nor 
the husband in any way molested by the wife, and that he should 
pay three hundred dollars a year to a trustee for her support, 
which sum she agreed to receive. An indenture was drawn up 
which embodied this agreement. The wife dismissed her libel, 
but afterwards brought another, and obtained a divorce from the 
bonds of matrimony, and by agreement, alimony was decreed her 
for the same amount as had been previously fixed upon by the in- 
denture. The wife received two quarterly payments of the ali- 
mony. She married again very soon after the decree was obtained ; 
and, on application to the court, the alimony was reduced to a 
nomina® sum. Held, that by prosecuting the second libel, 
obtaining a decree for divorce, accepting the alimony and mar- 
rying again, she had waived and discharged the former agree- 
ment for support, and that the trustee could not maintain an action 
on the indenture. 

G. F. Homer, for plaintiff. 

H. C. Hutchins, for defendant. 


Jacot v. Wyatt. 


Poor debtor — Notice to creditor — Division of time — Recognizance to 
abide ‘* final order.”’ 


The St. of 1855, c. 444, provides that a debtor arrested on execu- 
tion, and taken before a magistrate, may recognize, with sureties, 
“that within ninety days he will deliver himself up for examination, 
giving notice as before mentioned to the creditor, and making no 
default at any time fixed for his examination, and abide the final 
order of the magistrate thereon.” The notice to the creditor is to 
be served by copy, “ allowing not less than one hour before the 
time appointed for examination, and allowing time for travel at the 
rate of not less than one day for every twenty-four miles travel.” 
And if the magistrate shall refuse the certificate, the fact is to be 
indorsed on the execution, and the debtor conveyed to jail by the 
officer. 

In this case the debtor gave such a recognizance, and afterwards 
applied to the magistrate, and expressed his desire to take the poor 
debtor’s oath. A notice in due form was issued, and was served 
on the attorney of the creditor at his office, one hour and ten 
minutes before the time appointed for the examination. The at- 
orney’s office was less than one sixth of a mile from the place ap- 
t 49* 
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pointed for the examination. Held, that the statute contemplated 
a division of hours as well as of days, and as the notice was suf- 
ficiently long, according to the rate established by the statute, it 
was sufficient. 

The debtor appeared at the time and place appointed, and was 
examined, and the hearing was adjourned from day to-day for 
several days, at all of which hearings the debtor duly attended ; 
and at the last hearing the magistrate refused to allow the oath to be 
taken. In the meantime the officer had returned the execution into 
court; and for that reason no certificate was indorsed upon it by the 
magistrate. Neither the creditor nor the officer attended any of 
the hearings before the magistrate ; and after the last hearing, the 
debtor went at large, and was never committed to jail. 

Held, that it was the duty of the officer to attend before the 
magistrate with the execution, and that if he did not do so, but re- 
turned his execution into court, the debtor was not bound to make 
any further or other surrender than he had done by attending be- 
fore the magistrate, and that the sureties were discharged. 

H. W. Paine and T. F. Nutter, for plaintiff. 

J. H. Bradley, for defendant. 


Tuomas v. MINoT. 


Insolvent partnership — Distribution of assets. 


Where a partnership and the members who compose it are in 
insolvency under one commission, and the separate estate of one of 
the partners is more than enough to pay his separate debts at the 
commencement of the proceedings, and it is afterwards still further 
increased by investments made by the assignees ; the whole surplus 
of the separate estate over the separate debts is to be added to the 
joint stock, and applied to the payment of joint debts, before paying 
interest on separate debts. 

E. R. Hoar, for the joint creditors. 

S. Bartlett and C. B. Goodrich, for the separate creditors. 


MercHAnts Bank v. STEVENSON. 


Liability of directors of manufacturing corporation, how enforced. 


Where the directors of a manufacturing corporation, by reason 
of the excess of the debts above the capital stock, are liable to the ex- 
tent of such excess, and debts for which they are so liable remain 
unpaid to a greater amount than such excess, no creditor to whom 
they are so liable can have an action at law under Rev. Sts. c. 
38, § 29; but must seek his remedy in equity under Rev. Sts. c. 
38, § 31, and c. 81, § 8. 

C. B. Goodrich, for plaintiffs. 

B. R. Curtis and F. C. Loring, for defendant. 
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CoMMONWEALTH v. TUCKERMAN. 


tev. Sis. c. 126, § 29 — What constitutes an embezzlement of money of a 
corporation — Evidence of confessions ; of other similar acts. 


The treasurer of a railroad corporation is an “ officer, agent, 
clerk or servant of any incorporated company,” within Rev. Sts. 
c. 126, § 29, relating to embezzlements by such persons. 

_ Upon trial of an indictment for embezzlement, other acts of a 
similar character, and intimately connected with the one charged, 
as a part of a series of connected transactions, are admissible in 
evidence to show the intent with which the act charged was com- 
mitted. 

The defendant had been treasurer of the Eastern Railroad Com- 
pany, and was tried for an alleged embezzlement of the corporate 
funds. The evidence tended to show that the defendant went to 
see a friend, who was also a large stockholder in the company, to 
consult him about making a confession to the directors ; and the 
friend urged him very strongly to do so, saying that it would be 
better for him, that he had better make a clean breast of it, &c., 
but the whole conversation showed that the advice was given as 
from friend to friend, and not with any view to a prosecution or 
its consequences. The deféndant afterwards went with the same 
friend to see one of the directors of the company, who distinctly 
stated that he could make no promises, that he did not know what 
his power or his duty was, but that he would do all that he right- 
fully and properly could to prevent his arrest and prosecution. 
Held, that the confessions made after and in consequence of these 
conversations were not elicited by promise or threats so as to be 
inadmissible in evidence. 

There was evidence tending to show that the defendant received 
a sum of money belonging to the corporation, deposited the same 
to his credit as treasurer of the corporation, and afterwards drew 
it out either in bills or coin, and converted the whole, or a part 
of it, to his own use. Held. that the bills or coin so received 
were the property of the corporation, and while they remained 
in the hands of the defendant as treasurer were the subject of 
embezzlement by him. That if the jury were satisfied that the 
defendant fraudulently converted such money, or any part of it to 
his own use, without the consent or knowledge of the company, 
and without claim of right, and while he remained treasurer of the 
company, the offence charged was made ou’, although the guilty 
intent did not exist at the moment of drawing the money out of the 
bank, but was formed afterwards, and although at the time of the 
fraudulent conversion the defendant intended to restore the amount, 
and had property sufficient to secure its restoration. 

G. W. Cooley (county attorney), for the Commonwealth. 


J. A. Bolles (R. Choate with him), for defendant. 
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Supreme Court of New WMampshire. 


December Term, 1857. Hillsborough. 
ParKer’s Petirion FoR A Highway IN MANCHESTER. 


Notice to land-owner, railroad corporation being mortgagor. 


On petition for a highway, a mortgagee in possession is entitled 
to a notice as a land-owner. 

If the mortgagee in possession hold under a duly executed mort- 
gage from a railroad corporation, the court will not, in a proceed- 
ing for laying out a highway, inquire whether the corporation had 
legal authority under their charter to make the mortgage. 


JoHNSON v. SIMPSON. 


Deed — Description of premises. 


In the description of a deed, if the premises intended to be 
granted appear clearly and satisfactorily from any part of the 
description, and other circumstances of description are mentioned 
which are not applicable to such premises, the grant will not be 
defeated, but those circumstances will be rejected as false or mis- 
taken. 

The defendant owned a lot of land known as No. 330, which he 
purchased of one S. It was bounded north by a passage-way 
twenty-five feet; east by lot No. 329, one hundred and twenty-six 
feet; south by Merrimack street twenty-five feet ; and west by lot 
No. 331, one hundred and twenty-six feet. He conveyed it to the 
plaintiff, who went into possession on taking the deed. The de- 
scription in the deed to the plaintiff gave the correct boundaries 
on the north and south, and also the length of the lines correctly 
on the east and west; but it stated the lot on the east to be No. 
347 instead of 329, and on the west to be 349 instead of 331. It 
stated, also, that it was the same lot conveyed to him by S. 

Held, that the error in the numbers of the lots on the east and 
west did not affect the validity of the deed, and that the defendant 
was not liable for damages on his covenants of warranty. 


Srate v. Fiynn. 


Evidence obtained on search warrant. 


Evidence obtained by means of a search warrant is not inad- 
missible either upon the ground that it is in the nature of admis- 
sions made under duress, or that it is evidence which the defendant 
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has been compelled to furnish against himself, or on the ground 
that the evidence was unfairly and illegally obtained, even if it 
appeared that the search warrant was illegally issued. 


WHEELER v. WADLEIGH. 
Pleading in equity. 


A plea to a bill in equity for discovery, that the complainant, 
prior to the bill, had caused a suit at law to be commenced in the 
name of a third person against the complainant as principal de- 
fendant, and the defendant in the bill as his trustee, for the purpose 
of obtaining the disclosure of the defendant as such trustee in 
relation to the same matters about which the discovery is sought 
by the bill, and that the complainant has the control of the suit at 
law which is still pending, and may, by means of disclosure of 
the trustee in that suit, obtain the discovery sought, is bad on 
demurrer. 


Simons v. STEELE. 


Usury — Estoppel — Guaranty — Statute of frauds. 


The existence of usury in a contract, even when taken advan- 
tage of in the mode provided by statute, can never be cause of 
nonsuit, unless it is manifest that three times the amount of the 
usury equals the whole sum due by the terms of the contract. 

When one, by his words or conduct, causes another to believe 
in the existence of a certain state of things, and induces him to 
act on that belief so as to alter his own previous position, the 
former is concluded from averring against the latter a different 
state of things as existing at the same time. 

The obligation of a guarantor is that which the fair import of 
the language used imposes upon him; if his engagement be abso- 
lute, he is not entitled to insist upon any condition. 

Notice of non-payment by the principal, is not necessary to 
charge an absolute guarantor. 

Where the principal and collateral contracts are both made at 
the same time and written upon the same paper, and it is apparent 
from inspection, that the collateral contract was an essential ground 
of the credit given to the principal debtor, the consideration of one 
is primd facie that of the other; and it is not necessary to avoid 
the operation of the statute of frauds, that there should exist or be 
expressed in writing any other consideration than that moving 
between the creditor and original debtor. 

Where the alleged guarantors appear to have been original par- 
ties to the contract as well as the principal debtor, and there is 
nothing in the language employed to prevent such construction, 
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the contract may be construed as a direct and absolute engage- 
ment of all the parties thereto; the alleged guarantors being re- 
garded as sureties for the principal debtor. 

Where a guaranty or promise to pay the debt of a third person 
is within the statute, so as to require the consideration of the un- 
dertaking to appear on the face of the instrument, it is sufficient if 
such consideration may be fairly implied from the terms of the 
guaranty itself, 


December Term, 1857. Rockingham. 


Srate v. Marsa. 
Indictment on the statute for fraudulently mortgaging personal property. 


In an indictment on the statute for falsely and fraudulently mort- 
gaging personal property to prevent it from being taken on legal 
process for the mortgagor’s debts, if the debt or obligation intended 
to be secured is falsely described in the condition of the mortgage, 
and the mortgage is made in whole or in part for the purpose “of 
preventing property mortgaged from being seized on legal process, 
this is in law a fraud on the creditors of the mortgagor, and the 
making of the mortgage is a violation of the statute. 

If the defendant make such a mortgage with the intent to pre- 
vent the property mortgaged from being taken on legal process 
for his debts, he is guilty under the statute, though he was advised 
by counsel that the mortgage would be legal and valid. 


Dopce v. WATERMAN. 
Goods sold on credit. 


Where goods are agreed to be sold on a credit of six months, 
and the buyer’s note is to be given for the price, if the goods are 
delivered without the note and without any request for it, the 
stipulation for the note is waived, and the goods are sold on a 
credit of six months. 


CHASE v. SPoFFoRD. 


Impounding of cattle — Pound-keeper. 


To warrant the taking and impounding of cattle damage feasant, 
they must have done some real damage capable of being appraised ; 
a mere nominal damage by entering on the land is not sufficient. 

A pound-keeper is a town officer, and remains in office after the 
year for which he is elected until another pound-keeper is chosen 
and sworn into office. 
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TapPan v. Tappan. 
Pleadings and practice in writs of entry. 


Where three defendants are sued as joint-tenants in a writ of 
entry, and two of them plead severally sole tenure of the whole 
demanded premises ; the third pleads sole tenure of all but forty 
acres, and as to the forty acres says nothing, if issue is joined on 
all the pleas and found for the defendants, the plaintiff cannot 
have judgment on nil dicit against the third defendant for the 
forty acres. 

On trial of such an issue the only question is, whether the de- 
fendants when the suit was commenced were jointly seised of a 
frechold, and it is no ground to set aside a verdict for the defend- 
ants, that the court declined to instruct the jury as to the legal 
effect of the previous pleadings. 

Whether the demandant have title ‘or not is immaterial in such 
case, unless the evidence tends to show a state of facts, which 
would entitle the demandant for the sake of his remedy to consider 
himself as disseised, though not actually ousted of the freehold. 

By the established practice in New Hampshire the demandant, 
in a writ of entry, counts in all cases on seisin in himself and a 
disseisin done to him by the tenant. 

If the demandant have title and a right of entry, his allegation 
that he was himself seised will be maintained in law, though he 
may never have had actual seisin of the land, upon the supposition 
that he has entered and become seised according to his title. 

If the demandant have title and a right of entry, and the de- 
fendant plead the general issue, he will be held liable as a disseisor, 
though he may not have actually disseised the demandant, upon 
the same supposition that the demandant entered and was expelled 
by the defendant. 

Under the statute of limitations whoever has a right of action 
has also a right of entry; and when the defendant pleads the 
general issue to a writ of entry, the only question is one of title. 

But this local practice of New Hampshire is confined in its 
operation to a simplification of the remedy by writ of entry, and 
does not affect the substantial rights and liabilities of the parties ; 
and whether defendants in that suit are liable as tenants of the 
freehold, or as sole or joint tenants, when the question is raised by 
appropriate pleas, is determined by the rules of the common law. 

Where the ancestor of the demandant was disseised, and neither 
the demandant nor his ancestor has entered or demanded posses- 
sion since, nor done any other similar act to assert his title while 
the defendants, who were not the originai disseisors, were on the 
land, they cannot be charged as disseisors and tenants of the free- 
hold at the election of the demandant, if they neither have nor 
claim any freehold interest in the demanded premises. 
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Burnuam v. AYER. 
Competency of evidence — Handwriting. 


In assumpsit for money had and received, the plaintiff produced 
a mortgage of personal property to his intestate, purporting to 
be signed by the defendant, on the back of which was the usual 
affidavit of genuineness of the debt set forth in the mortgage. He 
proved the handwriting of the signature to the mortgage, and also 
to the affidavit, but did not produce the witnesses to the execution 
of the mortgage. Held, that, upon the issue of non-assumpsit, 
the evidence was competent. 

If a witness has any knowledge of the handwriting of a person, 
which has been derived from seeing him write, or from seeing his 
writings or signatures on papers that have been recognized by him 
as genuine, or from an intimate acquaintance with his signatures 
which have been adopted into ordinary business transactions, he 
may give his opinion of the handwriting. But it must appear that 
he has some such knowledge before he can be permitted to testify 
to his opinion. 


SHeaFe v. SHEAFE. 
Execution for alimony — Modification of decree. 


Upon a decree for alimony upon a divorce, the court may award 
an execution for the amount, to run against both the property and 
body. 

After a divorce and a decree for alimony, the court upon appli- 
cation and notice to the adverse party, may revise and modify any 
order in regard to the alimony, and may make new orders respect- 
ing the same. 


Hort v. WEzB. 


Purchase of property by an administrator — Assignment of mortgage — 
Homestead exemption. 


An administrator who, under a license from the court of pro- 
bate, advertises the real estate of his intestate for sale at public 
auction, cannot himself legally purchase the property at such sale, 
or procure any one to purchase it for him; and any person inter- 
ested in the estate may avoid such a sale, 

For all the purposes of security to an assignee and to enable 
him to obtain any just remedy under a mortgage, the assignment 
of the debt and mortgage passes the legal estate, and the rights of 
a second or third assignee are co-extensive with those of the 
first. 

The act of 1851, exempting the homestead of families from 
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attachment and levy or sale on execution, extends to such real 
estate only as is occupied as a homestead. It does not extend to 
leased property. 

The prcvision in the act that ‘ such homestead shall not exceed 
in value $500,” does not change the construction. If a party 
occupies a homestead of a less nature than $500, while he has 
other property that is leased, it is only that which is occupied as a 
homestead that is exempt. 


Witson v. Tow e. 
Answer in chancery not sworn to— Trust estates. 


If an answer in chancery is not sworn to, its effect is that of a 
pleading only, and the complainant is simply put to prove the facts 
alleged in his bill. 

Where real estate is conveyed to the grantee and his successors 
in trust, with no specified power to appoint a successor, such power 
cannot be legally exercised by the grantee. 

If such trustee decline to act or die, the court upon application 
will appoint a successor. 

It is a settled principle in equity that a trust shall not fail for the 
want of a trustee ; and whatever may be done by the parties in- 
terested during the vacancy in a trusteeship, consistent with the 
trust, may be upheld by the court. 


EastMANn v. BATCHELDER & WIFE. 


Mortgage by son to secure maintenance of parents — Bill of revivor and 
supplement. 


Where a father made a conveyance of a farm to his son, and at 
the same time took a mortgage to himself and wife, with a con- 
dition, by which the son and his heirs, executors and administra- 
tors were to provide for the maintenance of his parents during 
their lives: — Held, that the duty to make such provision was 
persenal, and could not be transferred to third persons, nor the 
property be taken by the creditors of the son, without the consent 
of the parents. 

That in case of the death of the son, the condition of the mort- 
gage must be kept by his heirs, executors or administrators ; that 
it could not be by his creditors, nor the property be taken during 
the lives of the parents to pay his debts. 

That the son might make a valid mortgage of the premises to 
creditors ; but that such mortgage would not give the mortgagees 
the power to perform the condition of the former mortgage, or to 
take possession of the premises, during the lives of the parents. 

That after the decease of the son and of the parents, the prop- 
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erty would belong to the estate of the son, if the mortgage had 
not been foreclosed by the parents. 

New matter may be introduced into a bill of revivor and supple- 
ment, so that defects in the original bill may be supplied ; provided 
that the original bill shows a case for the complainant, otherwise 


not. 


Warris v. Pierce. 


Plea of fraud — Sufficiency of replications. 


Where a plea of fraud to a contract under seal set forth that the 
deed was executed and delivered to N., a third person, to be de- 
livered to the plaintiff in performance of a particular agreement 
between him and N., and that N. and the plaintiff collusively 
made a different agreement, less beneficial to the defendants, and 
the deed was delivered on such new agreement: it was held, that, 
a replication that the deed was not obtained by fraud and covin of 
N. and the plaintiff was bad, because when a defence consists of 
several facts, the replication must deny only a single fact, or the 
facts making a single point. 

A replication denying that the deed was delivered to N. to be 
delivered to the plaintiff upon the agreement stated in the plea is 
good, because that fact is essential to the defence. 

Replications, one of which alleges that the first agreement stated 
in the plea was set aside and abandoned, the other that it was 
changed and altered by the plaintiff and N. before the deed was 
made, and the defendants then knew this, are bad ; because it does 
not necessarily follow that the deed was not delivered to carry into 
effect that first agreement, and the abandonment or change of the 
agreement by N. and the plaintiff was not material. 

Replications which traverse no fact alleged in the plea, and 
which introduce no facts which of themselves constitute an answer 
to the plea, but which mostly state facts, which in evidence would 
tend to prove the fact of a subsequent ratification of the deed, are 
bad, because they offer no issue, by the finding of which the case 


could be properly determined. 


Donovan v. JoNEs. 


Mayor and aldermen — Street commissioner — Constables and police officers 
— Power to arrest. 


The mayor and aldermen of a city have no power to order a 
party to be arrested for creating a nuisance by placing a post in a 
street. 

Neither has a surveyor of highways any such power. 

Constables and police officers have power to arrest in many 
cases upon their own view of an offence committed, as at common 
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law for breaches of the peace, and by statute for breach of police 
regulations, but they have no such power in a case of placing a 
nuisance, not specified in the police regulations, in a highway. 


BaTCHELDER v. WENDELL. 


Joinder of parties in equity — Condition precedent — Demand and notice — 
Agreement to indemnify. 


All parties legally or equitably interested in the relief sought 
may be parties to a bill. If a bill is brought to compel parties to 
indemnify certain of the plaintiffs against liabilities assumed for 
the common benefit, one who is merely bound as a guarantor may 
be joined as plaintiff; so may a party with whom the contract of 
indemnity is made by name, though he is not otherwise interested. 

In equity the parties to a contract may maintain their bill though 
they have contracted both as promisors and promisees. 

Where a condition precedent requires that certain money should 
be expended in finishing and furnishing a railroad, it is not a sufli- 
cient averment of performance to allege that it was expended in 
building, finishing and furnishing such railroad. Where an under- 
taking to pay is absolute, the guarantor’s liability is fixed without 
demand or notice. 

Where the contractors agree to indemnify and secure the other 
parties against any and all loss or damage, and it is at the same 
time agreed, that certain securities shall be taken for the benefit 
of the parties, the parties indemnified may maintain their bill 
without showing that they have attempted to make those securities 
available. 


SraTte v. BEAN. 


Police court — Assault and battery — Practice. 


The police court of Portsmouth has jurisdiction of all warrants 
by law required to be returned before it. 

Where it is alleged that a party has been bound over by a police 
court, or justice, to answer at the supreme court for the same of- 
fence charged in the indictment, it will not be inferred from the 
fact, that the assault is alleged in terms differing from those used 
in the proceedings before the justice, that the same offence is not 
intended. 

A new trial will not be granted to enable a respondent to use 
the evidence of persons charged as accomplices, who were ac- 
quitted on a joint trial. If no material evidence is introduced by 
the prosecutor against any one of the respondents, the course is to 
move that the jury may pass on his case separately, and if he is 
acquitted, he may then be a witness as to the others, 
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SHEAFE v. LAIGHTON. 


Execution for alimony — Poor debtor's oath. 


The supreme court may award execution against the person as 
well as the estate of a husband who has neglected to pay the ali- 
mony decreed to the wife upon a divorce. 

No affidavit is required upon such execution, that the debtor 
secretes his property, or is about to leave the State to avoid the pay- 
ment of his debts, because such execution is not founded on con- 
tract. 

If the husband give bond upon his arrest, to take the poor 
debtor’s oath, or surrender himself to prison within a year, his 
bondsmen will be liable, if he fails to do the one or the other, 
though the justices to whom he has applied may have improperly 
refused to administer the oath. 

A poor debtor may be properly required to assign to the creditor 
his right to a life annuity before he is admitted to take the poor 
debtor’s oath. 


WENDELL v. BELKNAP. 


New trial. 


It is not a sufficient ground for granting a new trial, that the 


judge, after stating to the jury the law applicable to the case with 
proper exceptions and qualifications, has afterwards, in commenting 
upon the evidence, repeated the general rule without again repeat- 
ing those qualifications. 


NICHOLAS v. OLIVER. 


Indorsement of promissory notes. 


The indorsement of a promissory note, payable to an insurance 
company in the form, “ W. Earle As, Secty.,” is to be considered 
as the indorsement of the company, if nothing further appear to 
indicate that it was intended as the indorsement of some other 
party. 

Under the 43d rule of practice, the indorsement of a note in 
that form specially declared on as indorsed by the company by 
their agent W. Earle thereto authorized, in an action by the in- 
dorsee against the maker, is so far admitted by the neglect of 
the defendant to enter a denial of it upon the record at the first 
term, that the plaintiff is not required to prove either the genuine- 
ness of the handwriting in the indorsement nor the authority of 
the party making it. 

Proof of the acts and proceedings of the president and directors 
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of the company from which it may be inferred, that the assistant 
secretary was authorized to indorse the notes of the company, is 
competent evidence of such authority. 


Littte v. Littye. 


Executors and administrators — Presentment of claim — Statute of frauds. 


The statute which requires claims against the estate of a per- 
son deceased to be exhibited to the administrator before suit 
brought, does not contemplate a written statement of the claim. 
Any form of presentation which gives the administrator to under- 
stand the nature and amount of the claim and the object in pre- 
senting it, is sufficient. 

One L., father of the plaintiff and of the defendant’s testator, 
died in 1829, leaving his two sons heirs at law. The sons, as his 
heirs, brought their action against one G., to recover possession of 
the ** Myrick land,” and in 1831 obtained judgment and possession. 
In 1839 the testator purchased of the plaintiff his interest in this 
and other lands, and took a conveyance, agreeing orally to pay or 
to secure to the plaintiff $2650, at the time of the conveyance, 
and $250 more at the expiration of twenty years from the ren- 
dition of the judgment against G., if the possession under the 
judgment should continue undisturbed during that time, so as to 
quit the title upon which it was founded against any adverse claim 
of the Myrick heirs. Held, that the agreement to pay the $250 
was not within the statute of frauds, and that the plaintiff might re- 
cover therefor under the general count in indebitatus assumpsit. 


Rusuwortu v. Moore. 


Construction of statute — Protest — Indorsers— Money paid — Implied 
contract. 


By the statute of New Hampshire, the protest of any bill of 
exchange, note, or order, foreign or domestic, whether made by a 
notary resident in the State or elsewhere, is made competent 
primd facie evidence of all the facts stated in it, including the 
notice given to the drawer and indorsers. ' . 

A statement by the notary that he duly notified the indorsers, 
does not vitiate or render the protest inadmissible as evidence of 
notice to them. 

Assumpsit for money paid is a proper form of action by a sub- 
sequent indorser, who has paid a bill or note, whereby to recover 
the amount paid of a prior indorser. 

After demand of payment, refusal, and notice to all parties, the 
payment of a bill or note by a subsequent indorser, is in law a 
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payment to the use of each preceding indorser, in the order of 
their respective indorsements ; and everything having been done 
by him necessary to enable him to maintain an action, the law 
will imply the same liability as exists by the contract of indorse- 
ment. 

In indorsing a note, each indorser engages to pay the contents 
thereof himself, if the same be not paid by the maker on demand 
at maturity, and impliedly requests each subsequent indorser, if he 
should fail to do so, to pay it for him and to his use, and promises 
that if any of them shall pay it, he will repay him the money thus 
advanced to his use; when, therefore, a subsequent indorser is 
compelled to pay a note, he is compelled to pay money which 
each prior indorser had promised and was legally liable to pay, and, 
under these circumstances, the law implies a request to him by 
such prior indorser to pay the money to his use. 


Tucker v. PEASLEE. 


Partnership debts — Entries in partnership books — Evidence — Res geste. 


Each member of a partnership is an authorized agent of the 
firm, and if an individual partner obtain money or goods on his 
own credit for the use of the firm, without disclosing the interest 
of the partnership in the transaction, the debt contracted is the 
debt of the firm, although the note of the individual partner alone 
may be given and received for it. 

Any evidence tending to show that the firm received and ap- 
propriated the proceeds of such note, or in any way recognized 
and treated the note itself as the debt of the firm, is competent and 
appropriate on the question whether or not it were actually and 
truly a firm debt. 

If the note of one of two partners, given for a partnership debt, 
be paid by the other member of the firm, the partner so paying 
the firm debt cannot afterwards, by obtaining a transfer of the note 
to himself, collect the whole amount thereof of the maker. 

Entries in partnership books, made in the regular course of 
business during the continuance of a firm, by either of the partners, 
or their authorized clerks, are admissible evidence against, and 
bind both partners. 

Evidence that has any legitimate tendency to prove the issue in 
controversy between the parties, is admissible, however slight its 
bearing. 

The admission of testimony, incompetent because of its imma- 
teriality, is not sufficient cause for setting aside a verdict, unless 
its admission was calculated to excite prejudices, raise false im- 
pressions, or exercise an undue influence on the minds of the 
jury. 

Where, in view of the positions of the parties, and the points of 
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dispute between them before the jury, an act proved is relevant 
and material, declarations accompanying the act and strictly ex- 
planatory of it, are admissible as part of the res geste. 


Grece v. Currier, Adm’r. 
Administration — Rents and profits — Power of sale — Sureties. 


Generally, an executor or administrator is authorized to receive 
the rents and profits of the real estate of the deceased testator or 
intestate, only in case the estate is insolvent ; in most other cases, 
the land descends upon the death of its holder, to his heirs or de- 
visees, with no right or duty on the part of the executor or adminis- 
trator to intermeddle therewith. 

When a testator declared his will to be, that after payment of 
debts and legacies, the residue of his real estate should be sold by 
his executor, and the proceeds thereof be equally divided among 
his children, and it appeared there was sufficient personal property 
to pay all the debts, legacies and expenses of administration, that 
the estate was not administered in the insolvent course, and that 
the executor had never sold any part of the real estate : 

Held, that the sureties in such executor’s bond could not be 
holden liable for the rents and profits of the lands of the testator 
which had been received by the executor. 

Where a will directs the executor to sell the real estate, only a 
naked power of sale is conferred without any interest, and the 
land descends at once to the heir or devisece, who is entitled to the 
profits thereof, until the power is executed. 

Sureties in an executor’s bond are only responsible for the 
doings of their principal in the discharge of his official duty, and 
not for his unauthorized acts beyond the scope of his authority. 


December Term, 1857. Strafford. 


Town or FARMINGTON v. JONEs. 
Liability of father for support of minor daughter. 


Where the minor daughter of the defendant was residing with 
his consent at the house of another, and was there taken with the 
small pox, and the health officers of the town established the house 
where she was as a pest house, and detained her there with other 
patients, it was held, that the town could not maintain an action 
against the defendant for the support furnished his daughter, while 
thus detained. 


ConLy v. GRANT. 


Promissory notes — Indorsement on last day of grace. 


A negotiable promissory note is dishonored in the hands of a 
bond fide holder for value, who takes it without notice of the de- 


SSE IN I OORT Re HT! as Le BNR 


Seg, 
7 


RS A ie eo 











596 Intelligence and Miscellany. 


fect in the consideration, within business hours, on the last day of 
grace ; and he takes it in the usual course of business, if it be ne- 
gotiated to him as a new party upon a purchase and sale independ- 
ent of any previous connection with it, or with any of the parties 
to it, although he may take it on the last day of grace from a bank 
where it had been discounted for a previous holder. 

Whether the doctrine that a party who takes a note under cir- 
cumstances of suspicion such as ought to put him on inquiry, holds 
it subject to the equitable defences which might be made to it as 
between priorparties, is law, guere; but if it be, the facts, that the 
note was taken on the last day of grace from a bank in Boston, 
where it had been discounted, the maker residing at Great Falls in 
this State, and the full amount thereof paid to the bank, and that 
at the trial the indorsements of several parties appeared to have 
been erased from the note, leaving upon it that of the payee only, 
do not constitute a case for the application of the doctrine. 





Kutelligence and fiiscellany. 


Tue Apruiatic aives Lec Batt. —A letter from Marseilles, dated Jan. 
10th, gives the following particulars: — ‘** Since yesterday the whole 
town has been talking of a strange affair, which it is thought may give 
rise to serious diplomatic complications. You remember the fearful col- 
lision between the Lyonnais, a French steamer belonging to the Messrs. 
Gauthier Brothers, and the Adriatic, an American barque, when the for- 
mer vessel foundered. Upon that occasion the American captain left the 
scene of the disaster without troubling himself about the result, and on 
reaching his destination omitted to make any mention in his report of the 
unfortunate occurrence. Several months having elapsed, the Messrs. 
Gauthier learned that the Adriatic was lying at anchor in the harbor of 
Ciotat. An order was instantly obtained to sequestrate her and bring her 
here, where a stricter surveillance is mzintained in the port. Captain 
Durham lost no time in protesting against this measure, and appealed to 
our Tribunal of Commerce, in which the pleading of a young avocat, M. 
Aycard, himself an American by descent, gained the day for his client. 
From this judgment the French owners of the Lyonnais appealed to the 
Court of Appeal at Aix, and the cause was brought before that tribunal, 
when the previous decision was reversed, and the American ship declared 
a lawful prize. During the proceedings in this latter court the Adriatic 
was unrigged. Captain Durham was not the man to submit quietly to an 
adverse sentence, and accordingly, in concert with one of his fellow- 
countrymen, he devised the following scheme. The ship Meaher, com- 
manded by Captain Smith, was also under sequestration on account of a 
heavy debt, contracted by her, and which had not been paid. Captain 
Smith; a daring and resolute fellow, contrived to bring her alongside of the 
Adriatic. This maneuvre being effected, the Meaher’s cargo was shified 
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in a very short time to the hold of the Adriatic, on board of which at the 
same time the other’s rigging was transferred. ‘The captain then followed, 
and at three o’clock in the morning of Saturday last the Adriatic passed 
the Joliette port. At this point there is always on duty a boat of the Cus- 
tom-house, and the officer who was in her hailed the ship, when Captain 
Durham leaned over the side. ‘Are your papers all right?’ asked the 
officer. ‘Oh, yes,’ answered the captain. * What’s the name of your 
ship?’ ‘The Moon,’ replies he, and out to sea the Adriatic goes, though 
condemned to be sold for the benefit of Messrs. Gauthier, with her double 
cargo. Her departure was not perceived till broad daylight, and then a 
complaint was lodged, but a whole day had been lost. They say that the 
Prefect ordered out the Chacal, a war paddle steamer stationed in the old 
port, and away she has gone to catch the Adriatic, if she can. She has 
not returned from her chase, and our seafaring men think the American 
has run into some creek along the Spanish coast. Captain Smith, just 
before his departure, bought three guns, other arms, and some powder, all 
of which were conveyed from the Meaher to the Adriatic. This curious 
affair will, perhaps, not so easily be settled.’’ 

It is now reported that this enterprising gentleman has been captured 
by a French cruiser. 


Snockinc. — At a time when the English were very closely pressed in 
India, and the news from that country was the gloomiest, the following 
conversation was overheard in our court-house : 

Ist Juryman. Why may the English, who are besieged in Oude, be said 
to be very well off at present ? 

2d Juryman. Give it up. 

1st Juryman. Because they are in luck now. (Ltcknow.) 

We are happy to learn that this juryman was immediately challenged. 


Notice. —S. M. Quincy, Esq., of the Boston bar, will be 2ssociated 
with the present editor in conducting this journal, beginning with the next 
number. 





Notices of New Publications. 


Aw Anatyticat Dicest or tae Laws or tHe Unirep States, from the 
Adoption of the Constitution to the End of the Thirty-fourth Congress, 
1789-1857. By Freperick C. Bricurty, Esq. Philadelphia: Kay 
& Brother. 1858. pp. 1083. 


This is a very valuable manual for the practitioner. It gives in a con- 
venient form an ample statement of the statute law of the United States, 
in the very words of the Acts of Congress ; and the notes refer to the 
decisions of the highest courts of the several States, as well as of al] the 
courts of the United States, and the opinions of the Attorneys General, 
and these are cited from the law periodicals as well as from the reports. 
It has several advantages over the last edition of Gordon’s Digest. It is 
more full, more recent, and the annotations are elaborated with greater 
fulness of learning. It has also the very important additions of ample and 
accurate tables and indexes, arranged under loca] as well as general titles. 
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We consider this book indispensable to every lawyer who has occasion to 
a in any of the federal courts, or to advise upon any point of federal 
egislation. 


On Receivers 1n Equity anp unper tue New York Cope or Pro- 
ceovre. By Cuartes Evwarps. New York: John S. Voorhies. 
1857. 


This work has evidently been prepared and revised with care, in order to 
make it an indispensable book of reference upon this subject to the prac- 
titioner under the New York code, and the chancery rules of that State. 
The author considers the general principles governing courts of equity in 
the exercise of this power of appointing receivers —in what cases a re- 
ceiver will not be appointed — who cannot or ought not to be receivers — 
the general practice on the appointment of a receiver — what a receiver 
may or may not do without applying to the court—the decisions and 
practice under the New York code and chancery rules in cases of corpora- 
tions of different kinds, partnerships, mortgaged property, judgment debt- 
ors, lunatics, infants, &c.; and finally the various duties and liabilities of 
the receiver and his sureties. 

The decisions and practice under the New York code in relation to the 
appointment of receivers as between judgment creditor and debtor, and the 
setting aside fraudulent assignments by the latter, are very fully given, 
and a large space is devoted to the subject of the insolvency and dissolu- 
tion, voluntary or involuntary, of banking and insurance corporations. To 
the New York practitioner such a work must be indispensable. And it 
will be of use in all the States where the courts exercise chancery 
powers. 


Obituary Notice. 


Hon. Tuomas Kinnicurt, Judge of Probate for the County of Worces- 
ter, died very suddenly at his residence, in the city of Worcester, on Fri- 
day, the 22d ult. He was attacked by disease of the heart, while sitting 
in his office, and had hardly been conveyed to his home when he expired. 
He was much beloved in the community where he lived, and a friend of 
ours, accidentally in Worcester at the time, speaks forcibly of the severity 
with which the shock seemed to be felt throughout the whole society of 
the place. 

Judge Kinnicutt was a son of Thomas Kinnicutt, Esq., and was born in 
Warren, Rhode Island, the 30th of November, 1800. He entered Brown 
University in 1818, and graduated in 1822, among the most distinguished 
scholars of his class. He studied law first with Hon. Francis Baylies, of 
Taunton, until Mr. Baylies was elected to Congress, then at the Law 
School at Litchfield, Conn., four one year, and finally in the office of Hon. 
John Davis, of Worcester, where he remained until admitted to the bar in 
September, 1825. 

On his admission to the bar he at once commenced practice in Worces- 
ter in partnership with John Hubbard. This partnership was soon dis- 
solved, and he afterward became a partner successively of Hon. Pliny 
Merrick and Hon. Alexander H. Bullock, which last partnership contin- 
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ued from 1841 to 1856. He was a representative from Worcester in the 
State Legislature in 1835 and 1837; a Senator from Worcester District 
in 1838 and 1839. He was again in the House in 1841, and the three 
following years. In 1842, he was chosen Speaker, but failed of a re- 
election to that office in 1843, on account of a change of parties. In 1844, 
however, he was again chosen, but did not serve out the term, his health 
compelling him to resign the chair about the middle of the session. 

Afier this he resided in Worcester, and his true public spirit and the 
honor in which he was held, will appear from the various offices of use- 
fulness and trust which were pressed upon him, and which he was willing 
to assume, irrespective of any profit or notoriety to be derived therefrom. 

He was for many years an active and useful member of the Board of 
Education, and afterwards their treasurer; had great influence in the 

owth of the schoo] system of Worcester, and also for many years was 

resident of the Worcester County Sunday School Society. He was a 
Trustee of the State Lunatic Hospital, Vice President of the Worcester 
County Institution for Savings, and for many years President of the Central 
Bank of Worcester. He was also an active member of the government of 
the Antiquarian Society. In 1848, o0n the retirement of Hon. Benjamin F. 
Thomas, he was appointed Judge of Probate for the County of Worcester. 
This office he continued to fill until the close of a life of honor and duty. 

Judge Kinnicutt married in 1827, Harriet P. Burling, of Natchez, Miss., 
and has left two children, a son and a daughter, the former having gradu- 
ated at Cambridge in 1856, 
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Name of Insolvent, | Residence. Commencement | Name of Judge. 
Proceedings. 

Adams, E. G. (a) Leominster, Dec. 24, Alexander A, Bullock. 
Alden, Wm. (h) Saugus, “ 618, Isaac Ames 
Amidown, John (5) South Reading, “ 19, Isaac Ames. 
Andrews, Wm. H, Spencer, es - Alexander H. Bullock 
Arnold, Daniel Worcester, s 9, Alexander H. Bullock. 
Atwood, D. L. (e) Middleboro’, “« 16, David Perkins. 
Baker, Zephaniah Worcester, “ 64, Alexander H. Bullock, 
Baldwin, Albert (2) Boston, “ 3), {saac Ames. 
Bigelow, Levi P. Grafton, “« 7%, Alexander H. Bullock 
Billings, James M. Concord, s 6§, L. J. Fletcher. 
Blake, Samuel P. Roxbury, « ¢ Isaac Ames. 
Bolles, Albert J. Westboro’, “« 3i, Alexander H. Bullock. 
Boutwell, Otis B. ‘Northampton, eo 8, Horace |. Hodges. 
Bowdoin, Walter H./f) Springtield, « 9% Isaac Ames. 
Boyd, John F. Newton, . % L J. Fletcher. 
Brown, Jonathan - : 
Seewe, Jonathan, Jr. (f) Merblohead, | 31, Geary B. wesnelé, 
Capen, Robert 8. (¢) Middleboro’, “ 16, David Perkins. 
Geena’ David ne { (s) ‘rd Bedford, | “ 22, Joshua C. Stone. 
Cobleigh, Ephraim B. ‘Boxboro’, . % L. J. Fletcher. 
Collins, Albert J. Charlestown, “ 24, L. J. Fletcher. 
Crawford, BE. B. Oxford, “« 14, Alexander H. Bullock. 
Croake, James Worcester, “ & Alexander H. Bullock, 
Culbertson, Nath’! Y. Roxbury, “« 19, Francis Hilliard. 
Curtis, Frederick (A) Saugus, = Isaac Ames. 
Dean, Daniel (7) ‘Taunton, = = Joshua C, Stone. 
Dodge, Marcus 8. Lawrence, “16, tenry B. Fernald. 
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Name of Insolvent. 


| Residence. 


Commencement of 
Proceedings. 


| 


Name of Judge. 








Drew, Joseph 

Drew, 8. Watson 
Duffee, James 

Du Bois, Joseph N. 
Ford, Richard 
Goodwin, Wm. 8. 
Goss, Lyman B. 
Grau, Herman 

Hart, Henry C. (b) 
Hartshorn, Geo. 
Holmes, Reuben G. 
Howe, Thomas J. (7) 
Howe, William B. 
Johnson, Earl W. 
Joslin, C. L. (a) 
Kendall, Francis (k) 
Kennedy, Ephraim 
King, N. G. 

Ladd, John M. 
Leighton, Charles H. (4) 
Leonard, John 8. 
Lockwood, James E. 
Mason, Esther J. G. 
Matthews, Joseph 
Maynard, Jesse 
Mosely, Charles B. 
Moulton, David D. 
O' Niel, Michael 
Partridge, Horace 
Pierce, Seabury 
Plumb, David A. (2) 
Plumer, Jacob P. 
Rice, Edward 3rd (7) 
Richardson, Luther F. 


Richardson, Wm. H. H. } (k) 


Samson, Benj. G. (d) 
Shattuck, John H. 
Smith, Asa F. 

Smith, Joseph B. 
Soule, Wm. T. 
Streeter, Nathan H. 
Sweetser, Thomas 
Tarbell, Gilman (d) 
Wadsworth, Benj. 
Walcott, Benj. E. (e) 
Wales, Hiram 
Walling, Nelson 
Warren, Wm. H. 
Webster, Caleb A. 
Westborough Manufact. Co. 
Wheeler, Frederick L. 
Wheelock, Thomas (/) 
White, Wm. H. 
Whitney, Geo. F. 


| Boston, 

| Woburn, 

| Boston, 
Randolph, 
Racdolph, 
Worcester, 
Charlestown, 

| Natick, 

| Malden, 
Attleboro’, 

| Westboro’, 

' Marlboro’, 

| Boston, 

| Boston, 

| Leominster, 

| Watertown, 

| Malden, 

Sutton, 
Holden, 

Taunton, 
Boston, 

Boston, 

Taunton, 
Millbury, 
Boston, 
Medford, 
Marlboro’, 

Northampton, 


Boston, 
New Bedford, 
Worcester, 
Boston, 
Marlboro’, 
Medford, 
Boston, 
Boston, 
Boston, 
Grafton, 
Abington, 
Abington, 
West Roxbury, 
Chelsea, 
Boston, 
Worcester, 
ton, 
Randolph, 
Millbury, 
Webster, 
Salem, 


Boston, 
Worcester, 
Winchester, 
Drac 





Isaac Ames. 

L. J. Fletcher. 

Isaac Ames 

Francis Hilliard. 
Francis Hilliard. 
Alexander H. Bulloch 
L. J. Fletcher. 

L. J. Fletcher 

[Isaac Ames 

Joshua C. Stone. 
Alexander H. Bulloch. 
L. J. Fletcher. 

Isaac Ames. 

Isaac Ames. 
Alexander H. Bullock. 
Isaac Ames. 

L. J. Fletcher. 
Alexander H. Bullock. 
Alexander H. Bullock. 
Joshua C. Stone. 
Isaac Ames. 

Isaac Ames. 

Joshua C. Stone. 
Alexander H. Bullock. 
Isaac Ames. 

Isaac Amev. 

L. J. Fletcher. 

Horace |. Hodges. 
Isaac Ames. 

Joshua C. Stone. 
Alexander H. Bullock. 
Isaac Ames. 

L. J. Fletcher. 


[saac Ames. 


Isaac Ames. 

Isaac Ames. 
Alexander H. Bullock. 
David Perkins. 

David Perkins. 
Francis Hilliard. 

Isaac Ames. 

Isaac Amen. 
Alexander H. Bullock. 
Isaac Ames. 

Francis Hilliard. 
Alexander H. Bullock. 
Alexander H. Bullock. 
Henry B. Ferna!d. 
Alexander H. Bullock. 
Isaac Ames. 
Alexander H. Bullock 
L. J. Fletcher. 

L. J. Fletcher. 














(g) D. H. Chase & Co. 

(A) Alden & Curtis. 

(7) Dean & Leighton. 

(j) T. J. Howe & Co. 

(k) Richardson, Kendall & Co. 
(2) Wheelock & Co, 


(a) Joslin & Adams. 

(b) J. P. Amidown & Co. 
(c) Atwood & Capen. 

(d) Samson, Baldwin & Co. 
(e) Walcott & Ce. 

(/) Jonathan Brown & Son. 





